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WILLIAM A. DYER, of Union City, Michigan, LULA 
LYNCH, Administratrix of the Estate of EVERETT 
DYER, Deceased, and LULA LYNCH, Administra¬ 
trix of the Estate of MINNIE DYER, Deceased, Gay¬ 
lord, Michigan, Appellants 

v. 

UNITED STATER OF AMERICA, Appellee 


APPELLANTS’ BRIEF 
Jurisdiction. 

The jurisdiction of the District Court was invoked under 
the provisions of Section 19, World War Veterans’ Act, 
1924, as amended (38 U. S. C. 445), authorizing suits upon 
contracts of yearly renewable term insurance denied by the 
Administrator of Veterans’ Affairs prior to the institu¬ 
tion of suit. The jurisdiction of this Court is invoked un¬ 
der Title 17, paragraph 101 of the District of Columbia Code 
(1940 Ed.) to review the action of the District Court in this 
proceeding. 

Statement of the Case. 

This appeal involves the court’s jurisdiction to award 
benefits under a contract of yearly renewable term insur¬ 
ance matured by the occurrence of total, permanent disa- 
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bility of the insured on April 20, 1920, under findings made 
by the Veterans’ Administration. Administrative denial 
of payment was based upon a statutory construction adopt¬ 
ed by the Administration but shown by uniform judicial 
construction to have been erroneous. 

The District Court held that it lacked jurisdiction on the 
ground that the suit was not instituted within the time pre¬ 
scribed by Sec. 19, World War Veterans’ Act, 1924, as 
amended. The appellant contends that although the claim 
here sued on was filed in the Bureau of War Risk Insur¬ 
ance (predecessor of the Veterans’ Administration) on or 
about December 31, 1924 (App. 11-12), and although a bene¬ 
ficiary under the policy, and after her death, her succes¬ 
sors in interest along with a surviving beneficiary, repeat¬ 
edly requested the Administration to act upon the claim 
either granting or denying it, no such action was taken until 
April 26, 1939, therefore the running of the period of limi¬ 
tations provided by the statute was suspended from De¬ 
cember 31, 1924 to April 29, 1939, and the present suit ad- 
mittedlv was timelv. 

V « 

The insurance policy sued on was issued to Everett Dyer 
during his military service which ended on May 21, 1919. 
The policy was kept in force through June 1919 by premium 
payments, and thereafter until the insured became totally 
and permanently disabled on April 20, 1920 the policy was 
kept in force under the provisions of Section 305 of the 
World War Veterans’ Act (infra pp. 7-8). The facts upon 
which operation of the provisions of that Section rest to 
prevent lapse of the insurance have been established by find¬ 
ings of the Veterans’ Administration as follows: 

1. When the insurance lapsed for non-payment of pre¬ 
miums in June 1919, the insured had a compensable disa¬ 
bility for which compensation was not then collected (App. 
18-19,21,73). 
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2. The insured became totally and permanently disabled 
on April 20,1920 (App. 12, 22, and cf. 40). 

3. At the time the insured became totally and perma¬ 
nently disabled, he was entitled to uncollected compensation 
sufficient, if applied as premiums on his insurance, to have 
kept all of it in force until the date he became totally and 
permanently disabled (App. 12-13, 18-20, 73). Under the 
provisions of the policy either total permanent disability or 
death matures it. 

The insured died on May 18, 1.922, without having made 
claim for the insurance. Thereafter in a letter dated De¬ 
cember 1, 1924, application was made on behalf of Minnie 
Dyer, mother of the insured, and one of the beneficiaries un¬ 
der his policy, for “reinstatement of life insurance which 
he carried at the time of his discharge from the army.” In 
explanation of the claimed right to “reinstatement,” it was 
pointed out that his mother had received compensation for 
injuries he suffered in service beginning the day following 
his discharge from the service, May 22, 1919, and that he 
died on May 18, 1922. The letter also requested that in¬ 
formation or forms necessary to make formal application 
for the desired “reinstatement" be provided and stated the 
intention of the writer that the letter “be taken as a suffi¬ 
cient application to entitle Mrs. Dyer to save her claim” 
(App. 20-21). 

There was never any direct reply to the letter referred 
to above, nor any reply of any character, indirect or other¬ 
wise, unless it was a single sentence contained in a letter 
dated January 3, 1925, dealing for the most part with dis¬ 
ability and dependency compensation. The sentence re¬ 
ferred to is as follows: 

“You are still further advised that the insurance of 
the above captioned lapsed for non-payment of pre- 
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mium July 3, 1919, and therefore, insurance is not pay¬ 
able." (App. 24.) 

On September 20, 1932 (App. 29), a formal claim for the 
insurance was filesl (App. 25-29). Xo action on that claim 
is shown to have been taken until April 27,1935, when a de¬ 
cision was rendered by 1 he Insurance Claims Council to the 
effect that the insured did not become totally, permanently 
disabled prior to lapse of bis policy for non-payment of the 
premium due .July 1919 (App. 29-33). Failure of that deci¬ 
sion to consider any rights under the provisions of Section 
305 of the Act is accounted for by the practice then followed 
in the Administration. By reason of its interpretation of 
the Economy Act of March 20, 1933, the Administration 
ceased consideration on that date of all claims for total 
permanent disability benefits under term insurance (App. 
51). Consideration of claims under Section 305 of the Act 
was not resumed until April 13, 1937 (App. 53). 

In a letter written on behalf of the claimants to this in¬ 
surance on January 27, 1939, the attention of the Adminis¬ 
tration was invited to the fact that no consideration was 
given at the time of the prior denial of the claim to the pro¬ 
visions of Section 305 and such consideration was express¬ 
ly requested (App. 34-35). This request seems to have 
been summarily disposed of by prompt reply dated Jan¬ 
uary 31, 1939 (App. 35), upon the ground that the insured 
had been found to have no compensable disability while his 
insurance was in force (App. 36). On February 8, 1939 a 
further specific request for consideration of the claim under 
the provisions of Section 305 of the Act was made on behalf 
of the claimants along with the recognition that the initial 
compensable disability rating of the insured at the time of 
his discharge from the service had been set aside and as¬ 
sertion of the view that under recent court decisions change 
of rating did not preclude payment of the insurance (App. 
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36). A letter from the Administration to William A. Dyer, 
one of the beneficiaries under the policy, dated April 26, 
1939, advised that the requested consideration of the claim 
under the provisions of Section 305 of the Act had been 
given and that the claim had been denied (App. 41). The 
exact ground for denial was not stated and the decision of 
the Insurance Claims Council bearing same date as the let¬ 
ter contains nothing to show consideration under Section 
305 and therefore, of course, does not specify the precise 
ground for denial of the claim under that Section (App. 37- 
40). The decision recited a finding, however, that the in¬ 
sured was totally and permanently disabled from April 22, 
1920 (App. 40). 

The defendant, in its “second defense” in its answer filed 
herein (App. 10) raised the defense of the Statute of Limi¬ 
tation which defense was sustained by the Court (App. 74), 
and that is the sole question here presented. 

Statutes Involved. 


Title 38, V. S. C., Section 445 (Sec. 19, World War Vet¬ 
erans’ Act, 1924, as amended July 3, 1930, c. 849, (46 Stat. 
992-993), provides: 

“In the event of disagreement as to claim, including 
claim for refund of premiums, under a contract of in¬ 
surance between the Veterans’ Administration and any 
person or persons claiming thereunder an action on the 
claim may be brought against the United States either 
in the district court of the United States for the Dis¬ 
trict of Columbia or in the district court of the United 
States in and for the district in which such persons or 
any one of them resides, and jurisdiction is hereby con¬ 
ferred upon such courts to hear and determine all such 
controversies. * * * 

“No suit on yearly renewable term insurance shall be 
allowed under this section unless the same shall have 
been brought within six years after the right accrued 
for which the claim is made or within one year after 
July 3, 1930, whichever is the later date, and no suit on 
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United States Government life (converted) insurance 
shall be allowed under this section unless the same shall 
have been brought within six years after the right ac¬ 
crued for which the claim is made: Provided. That for 
the purposes of this section it shall be deemed that the 
right accrued on the happening of the contingency on 
which the claim is founded: Provided further, That this 
limitation is suspended for the period elapsing between 
the filing in the Veterans’ Administration of the claim 
sued upon and the denial of said claim by the Adminis¬ 
trator of Veterans’ Affairs. * * * If suit is seasonably 
begun and fails for defect in process, or for other rea¬ 
sons not affecting the merits, a new action, if one lies, 
may be brought within a year though the period of lim¬ 
itations has elapsed. * * 

• # # # m 

“The term ‘claim’, as used in this section, means any 
writing which alleges permanent and total disability at 
a time when the contract of insurance was in force, or 
which uses words showing an intention to claim insur¬ 
ance benefits, and the term ‘disagreement’ means a de¬ 
nial of the claim by the Administrator of Veterans’ Af¬ 
fairs or someone acting in his name on an appeal to the 
Administrator. This section, as amended, with the ex¬ 
ception of this paragraph, shall apply to all suits now 
pending against the United States under the provisions 
of the War Risk Insurance Act, as amended, or this 
chapter.’’ 

Section 27 of the Act of August 9,1921, c. 57, 42 Stat. 156- 
157, (Pub. No. 47, 67th Congress) provided: 

“A new section is hereby added to Article IV of the 
War Risk Insurance Act, to be known as section 408, 
and to read as follows: 

“Sec. 408. * * * Provided further . That where any 
soldier has heretofore allowed his insurance to lapse, 
while suffering from wounds or disease suffered or 
contracted in line of service, and was at the time he 
allowed his said policy to lapse entitled to compensa¬ 
tion on account thereof in a sum equal to or in excess 
of the amount due from him in premiums on his said 
insurance, and has since died from said wounds or dis¬ 
ease without collecting or making claim for said com¬ 
pensation, or being allowed to reinstate his said policy 
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on account of his physical condition, then and in that 
event said policy shall not be considered as lapsed, and 
the Veterans’ Bureau is hereby authorized and direct¬ 
ed to pay to the beneficiaries of said soldier under said 
policy the amount of said insurance less the premiums 
and interest thereon at 5 per centum per annum com¬ 
pounded annually in installments as provided by law.” 

The above statute was amended by Section 7 of the Act 
of March 4, 1923, (c. 291, 42 Stat. 1525-1526) (Pub. No. 542, 
67th Congress) as follows: 

“That section 408 of the War Risk insurance Act is 
hereby amended to read as follows: 

“Sec. 408. * * * Provided further , that where any 
soldier has heretofore allowed his insurance to lapse, 
while suffering from wounds or disease suffered or con¬ 
tracted in line of service, and was at the time he allow¬ 
ed his insurance to lapse entitled to compensation on 
account thereof in a sum equal to or in excess of the 
amount due from him in premiums on said insurance, 
and dies or has died from said wounds or disease, or 
becomes or has become permanently and totally dis¬ 
abled by reason thereof, without collecting said com¬ 
pensation, and at the time of such death or permanent 
total disability had or has sufficient uncollected com¬ 
pensation to pay all unpaid premiums, then and in that 
event said policy shall not be considered as lapsed, and 
the United States Veterans' Bureau is hereby author¬ 
ized and directed to pay to the said soldier or his bene¬ 
ficiaries under said policy the amount of said insur¬ 
ance less the premiums and interest thereon at 5 per 
centum per annum compounded annually in install¬ 
ments as provided by law:” 

The foregoing statutes were subsequently amended by 
the Act of June 7, 1924, c. 320, 43 Stat. 626, as follows: 

“Sec. 305. Where any person lias heretofore allowed 
his insurance to lapse while suffering from a compen¬ 
sable disability for which compensation was not col¬ 
lected and dies or has died, or becomes or lias become 
permanently and totally disabled and at the time of 
such death or permanent total disability was or is en¬ 
titled to compensation remaining uncollected, then and 
in that event so much of his insurance as said uncol- 
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lected compensation, computed in all cases at the rate 
provided by section 302 of the War Risk Insurance Act 
as amended December 24, 1.910, would purchase if ap¬ 
plied as premiums whcn-dnc, shall not be considered as 
lapsed; and the United States Veterans’ Bureau is here¬ 
by authorized and directed to pay to said soldier, or 
his beneficiaries as the case may be the amount of said 
insurance less the unpaid premiums and interest there¬ 
on at 5 per centum per annum compounded annually in 
installments as provided by law.” 

The foregoing statutes were later amended by Section 15 
of the Act of July 2,1926, c. 723, 44 Stat. 799-800 (Pub. No. 
448, 69th Congress) which provided: 

“Sec. 305. Where any person lias heretofore allowed 
his insurance to lapse, or has canceled or reduced all 
or any part of such insurance, while suffering from a 
compensable disability for which compensation was 
not collected and dies or has died, or becomes or has 
become permanently and totally disabled and at the 
time of such death or permanent total disability was 
or is entitled to compensation remaining uncollected, 
then and in that event so much of his insurance as said 
uncollected compensation, computed in all cases at the 
rate provided by section 302 of the War Risk Insur¬ 
ance Act as amended December 24, 1919, would pur¬ 
chase if applied as premiums when due, shall not be 
considered as lapsed, canceled or reduced; and the 
United States Veterans' Bureau is hereby authorized 
and directed to pay to said soldier, or his beneficiaries, 
as the case may be, the amount of said insurance less 
the unpaid premiums and interest thereon at 5 per 
centum per annum compounded annually in install¬ 
ments as provided by law: * * *” 

Summary of Argument. 

I. 

Letter of December 31, 1924 (App. 20-21), was a claim 
for insurance. 

H. 

Letter of January 31, 1925 was not a denial of claim or 
“disagreement” authorizing suit. 
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ARGUMENT. 

I. 

Letter of December 31, 1924 (App. 20-21), was a claim 
for insurance. 

The letter of December 31, 1924 (App. 20-21) was a clear 
claim solely for insurance under the provisions of Section 
408 of the War Risk Insurance Act as amended and now 
Section 305 of the World War Veterans’ Act. It was not 
acted upon by the Administration until April 26,1939 (App. 
41). Under the provisions of the statute the running of the 
limitations was suspended from the time the claim was filed 
until it was denied 1 and by reason of that suspension the 
present suit was timely. 

When the letter of December 31, 1924 was written the in¬ 
sured had been dead for more than two years and more than 
five years had expired since the lapse of his insurance. 
There was no insurance right under his policy whatever 
except that provided by Section 408 of the War Risk In¬ 
surance Act as amended, and now Section 305, World War 
Veterans’ Act, which provides in effect that lapsed insur¬ 
ance is to be regarded as not lapsed if (1) at the time of 


1 Section 19, World War Veterans' Act. 1924, as amended (Title 38, 
Sec. 445, U. S. C. A.) provides: 

“Xo suit on yearly renewable term insurance shall be allowed un¬ 
der this section unless the same shall have been brought within 
six years after the right accrued for which the claim is made or 
within one year after July 3. 1930. whichever is the later date, 
and no suit on United States Government life (converted) insur¬ 
ance shall be allowed under this section unless the same shall 
have been brought within six years after the right accrued for 
which the claim is made: Provided, That for the purposes of this 
section it shall be deemed that the right accrued on the happening 
of the contingency on which the claim is founded: Provided fur¬ 
ther . That this limitation is suspended for the period elapsing be¬ 
tween the filing in the Veterans’ Administration of th.e claim sued 
upon and the denial of said claim by the Administrator of Vet¬ 
erans’ Affairs 
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lapse the insured had a compensable disability for which 
compensation was not collected, and (2) he became totally, 
permanently disabled or died while he was entitled to un¬ 
collected compensation. While the restoration of insur¬ 
ance rights under this statute differed from reinstatement 
as that term was generally understood, it was, nevertheless, 
a form of reinstatement and was frequently so character¬ 
ized. The term ‘ ‘ revival now commonly employed to de¬ 
scribe the operation of Section 408, War Risk Insurance 
Act, as amended (now Section 305, World War Veterans’ 
Act), came into common usage subsequent to 1924, first ap¬ 
pearing in the statute in the amendment to the War Risk 
Insurance Act of .Julv 2, 192b. But whether or not the 
term “reinstatement” accurately described the operation of 
the statute, the meaning of it in the letter of December 31, 
1924 (App. 20-21) could not reasonably have been misunder¬ 
stood by officials in the Veterans’ Bureau with knowledge 
that no insurance right, except that provided by Section 408, 
as amended, was available in the case of a deceased person 
whose death was preceded by total, permanent disability 
which had occurred nearly two years after the lapse of the 
insurance. Moreover, the letter referred to the identical 
compensation facts upon which the operation of Section 408 
of the War Risk Insurance Act, as amended, was predicat¬ 
ed. 

Xo particular language in this type of case is required for 
the assertion of claim for insurance; it is enough, however 
defective the phraseology, that an intention to claim insur¬ 
ance benefits be conveyed. U. S. v. Townsend , 81 F. (2d) 
1013, (CCA 4); Johnson v. U. S. t 102 F. (2d) 729 (CCA 10); 
Gambill v. U. S., 102 F. (2d) 667 (CCA 10); Cable v. U. 8 
104 F. (2d) 541 (CCA 7). 
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II. 

Letter of January 31, 1925 was not a denial of claim or 
“disagreement” authorizing suit. 

It does not appear that any answer was ever made to the 
“claim” letter of December 31, 1924. The letter from the 
Bureau to counsel for Minnie Dyer, dated January 31, 1925 
(App. 23-24) refers to counsel’s “letter of recent date,” 
and following the quoted language discusses immediately 
and principally throughout the letter disability and death 
compensation, matters not referred to in the letter of De¬ 
cember 31, 1924, and apparently, therefore, the subjects of 
entirely different correspondence. The single sentence per¬ 
taining to insurance in the Bureau’s letter was neither re¬ 
sponsive to the request for reinstatement or the request for 
forms or information regarding reinstatement. The very 
minimum that could reasonably have been said in response 
to the letter of December 31, 1924, assuming even that there 
had been a misunderstanding as to the meaning of it, would 
have been an inquiry as to what was meant by “reinstate¬ 
ment.” In anv event, the advice merelv that the insurance 
had lapsed for nonpayment of premiums and that accord¬ 
ingly no insurance was payable was not responsive to or 
can reasonably be regarded as a denial of a claim for rein¬ 
statement upon the ground that subsequent to the death of 
the insured disability compensation had been paid for a pe¬ 
riod of time commencing while the insurance was in force. 
The communication is to be judged by the standard of what 
it reasonably conveyed to the recipient of it. Rosario v. 
U. S .. 106 F. (2d) 844 (App. D. C.): Burns v. U. S. f 101 F. 
(2d) 83, (CCA 2); Morris v. U. 96 F. (2d) 731 (CCA 5). 

The foregoing is believed to be decisive in this case. The 
proof shows no action whatever was taken by the Veterans’ 
Bureau regarding the insurance involved between January 
31, 1925, and April 27, 1935 (App. 29-33); and, in accord- 
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anee with established practice in the Administration on the 
latter date, when they did consider the claim, consideration 
of rights under Section 305 of the Act was then omitted 
upon the mistaken view that no such rights existed (App. 
53, 56). The next consideration given this claim was that 
culminating in denial on April 26, 1939 (App. 41), and the 
issuance of letter of “disagreement" granting the right to 
institute suit in court. Although the insurance matured 
under the provisions of Section 305, it is of course axioma¬ 
tic that the Government cannot be sued without its consent. 
The statute only permits suit in the event of a “disagree¬ 
ment.” 

The apparent ground for this ultimate denial of the claim 
was that the insured had no compensable disability while his 
insurance was in force (App. 36). It has been pointed out, 
however, that on March 11, 1921, the insured was found 
to have a \0 r /( compensable disability from the date of his 
discharge from service on May 21, 1919, to April 22, 1920 
(App. 18). As further pointed out, payment of compen¬ 
sation upon the basis of that finding was made (App. 19- 
20, 73). The explanation seems to be that at some later 
date the Administration reviewed the case under Section 
205 of the World War Veterans’ Act (38 V. S. C. 494), 2 and 

5 Section 205, World War Veterans’ Act of June 7. 1024 (c. 320-43 
Stat. 622) (38 U. S. C. A. 494), provides: 

“Sec. 205. Upon its own motion or upon application the bu¬ 
reau may at any time review an award and. in accordance with 
the facts found upon such review, may end, diminish, or increase 
the compensation previously awarded, or, if compensation is in¬ 
creased, or if compensation has been refused, reduced, or discon¬ 
tinued. may (subject to the provisions of section 210 hereof) 
award comjK'nsation in proportion to the degree of disability sus¬ 
tained as of the date such degree of disability began, hut not ear¬ 
lier than the date of discharge or resignation. Except in cases 
of fraud participated in bv the beneficiary, no reduction in com¬ 
pensation shall be made retroactive, and no reduction or discon¬ 
tinuance of compensation shall be effective until the 1st day of 
the third calendar month next succeeding that in which such re¬ 
duction or discontinuance is determined/’ 
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made a contrary finding to the effect that the insured had 
no compensable disability when the insurance was in force. 

The Veterans’ Administration erroneously construed the 
statute as preventing revival of insurance under Sec. 305 
upon the basis of a rating thus changed upon subsequent 
review. Error in that construction is now established, how¬ 
ever, by a series of decisions holding uniformly that when 
findings essential to the operation of Section 305 are made, 
the insurance matures immediately and rights to it cannot 
be divested by any subsequent retroactive change of com¬ 
pensation ratings. U. S. v. Ellison, 74 F. (2d) 864 (CCA 
4), certiorari denied 295 U. S. 750; IT. S. v. Sellers, 75 F. 
(2d) 623 (CCA 5), certiorari denied, 295 U. S. 765; U. S. v. 
Kearns, 115 F. (2d) 552 (CCA 10); United States v. Vance, 
43 F. (2nd) 975 (CCA 8); Sprencel v. U. S., 47 F. 2nd 501 
(CCA 5); U. S. v. Hendrickson, 53 F. (2d) 797 (CCA 10); 
U. S. v. Knott, 69 F. (2d) 907 (CCA 6). 

Furthermore, the Attorney General of the United States 
advised the Administrator of Veterans’ Affairs with re¬ 
spect to changing his administrative practice so as to con¬ 
form with these court decisions (App. 64-65). 

Conclusion. 

It is respectfully submitted that for the foregoing rea¬ 
sons the judgment of the District Court should be reversed. 

WARDEN E. MILLER, 

Counsel for Appellants. 
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APPENDIX 
Case No. 9032 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 


William A. Dyer, of Union City, Mich. 
Lula Lynch, Lula Lynch, Adminis¬ 
tratrix of the Estate of Everett Dyer, 
Deceased, and Lula Lynch, Adminis¬ 
tratrix of the Estate of Minnie Dyer, 
Deceased, Gaylord, Michigan, 

Plaintiffs, 

vs. 

United States of America, 

Defendant. 


18157 

^ Filed December 
28th 1942. 


Complaint on War Risk Term Insurance Contract 

1. This suit is instituted under the provisions of Sec¬ 
tion 19, World War Veterans’ Act, 1924, as amended July 
8,1930, Title 38, U. S. C. A., Paragraph 445. 

2. Plaintiff, Lula Lynch, is the duly appointed, quali¬ 
fied and acting administratrix of the estates of Minnie Dyer, 
deceased and Everett Dyer, deceased, the said Minnie Dyer 
having been the mother and designated beneficiary of the 
war risk term insurance hereinafter mentioned. 

3. That Lula Lynch in her individual capacity and Wil¬ 
liam A. Dyer are each beneficiaries of one-fourth of the 
war risk term insurance contract hereinafter mentioned 
and bring this suit in their individual capacities as such 
beneficiaries. 


4. While in the military service of the United States 
during the late World War Everett Dyer applied for and 
was granted War Risk Insurance in the amount of $10,- 
000.00, which insurance was made payable in installments 
of $57.50 each month in the event of death or total perman¬ 
ent disability. Said Everett Dyer designated Minnie 
Dyer, who was related to him as mother, as beneficiary’ of 
one-half of said insurance, and he designated William A. 
Dyer, related to him as brother, as beneficiary of one- 
fourth of said insurance, and he designated Lula Dyer, 

now Lula Lynch, related to him as sister as benefi- 
2 ciary of one-fourth of said insurance. The premiums 

for said insurance were payable monthly, and from 
and after application for said insurance the premiums there¬ 
for were deducted from the service pay of said Everett 
Dyer, the last premium so deducted being for the month of 
May, 1919. The premium for June, 1919, was due on the 
first day of said month and was payable at any time dur¬ 
ing said month, during which grace period said insurance 
remained in full force. Said Everett Dyer did not pay 
said premium for June, 1919, nor did he pay premiums 
for subsequent months. 

5. While in said military service and as the result 
thereof said Everett Dyer sustained injuries and contract¬ 
ed diseases and as the result thereof he was disabled in 
the degree of ten per cent or more at all times from and 
after the date of his army discharge, and he was thus- 
suffering from a compensable disability and was entitled 
to compensation from the Bureau of War Risk Insurance 
from and after the date of his army discharge and at the 
time of lapse of his said insurance; there was $490.00 of 
accrued compensation payable to Everett Dyer's adminis¬ 
tratrix bv reason of rating of Januarv 12, 1925 under 
which rating the insured, Everett Dyer was rated per¬ 
manently and totally disabled for disability compensation 



3 


purposes from April 20, 1920 to the date of his death, May 
18, 19*22. 

6. The date of birth of said Everett Dyer was October 
16, 1899 and the premium payable for his said War Risk 
Insurance for the month of June, 1919, was the sum of 
$6.40; that the premium for the month of July, 1919, was 
the sum of $6.50 and a like amount for each month there¬ 
after to the time when said Everett Dver died. 

•> 

7. By reason of the foregoing no part or portion of said 
War Risk Insurance is to be considered as having lapsed 
and the same matured in the full amount thereof, less un¬ 
paid premium and interest thereon at the rate of 5 c /< per 
annum compounded annually, and an installment thereof 
in the amount of $5.75 per thousand of the amount of said 
revived insurance became payable on the date when he died 
but that no part thereof was paid and the same is now 

owing and is payable to plaintiffs. 

3 S. Minnie Dyer, beneficiary of $5000.00 of said in¬ 

surance died on, to-wit, March 31, 1933. No part of 
said insurance so payable to said Minnie Dyer was paid and 
the same is now owing to her estate and is payable to plain¬ 
tiff, Lula Lynch, as administratrix of said estate. Upon 
the death of said Minnie Dyer the commuted value of the 
installments of one-half of said insurance thereafter pay¬ 
able became due and owing to the estate of Everett Dyer, 
deceased, but no part of which has been paid, and the same 
is now payable to Lula Lynch as administratrix of the 
estate of said Everett Dyer, deceased. From and after 
the death of said Everett Dyer monthly installments of 
one fourth of said insurance became payable to William 
A. Dyer as designated beneficiary, and like installments be¬ 
came payable to Lula Dyer, now Lula Lynch, as designated 
beneficiary, but that no part or portion thereof has been 
paid. 
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9. On or about December 31, 1924, claim was made to the 
United States Veterans' Bureau for payment of said in¬ 
surance so revived and saved from lapsation by reason of 
uncollected compensation but that said claim was not con¬ 
sidered on its merits until April 26, 1939, on which date 
said claim was so considered and was then denied by the 
Insurance Claims Council of the United States Veterans’ 
Administration, acting for and on behalf of the Adminis¬ 
trator of Veterans’ Affairs and under his authoritv so to 

•> 

do, and during all of said time said claim was pending and 
undetermined; and on said date a disagreement then arose 
and still exists as to said claim between the plaintiffs and 
the defendant. 

Suit was timely instituted by plaintiffs in the District 
Court of the United States for the Eastern District of 
Michigan, Northern Division on this insurance contract 
which suit was dismissed by the court without considera¬ 
tion of its merits on May 5, 1942. 

1. WHEREFORE, plaintiff, Lula Lynch, Administra¬ 
trix of the estate of Everett Dyer, deceased, demands judg¬ 
ment of the commuted value of the installments of one- 
half of said insurance payable after the death of Minnie 
Dyer. 

2. WHEREFORE, plaintiff, Lula Lynch, as adminis¬ 
tratrix of the estate of Minnie Dyer, deceased, demands 
judgment from May 18, 1922 to March 31, 1933 on $5,000.00 
of said insurance payable at the rate of $28.75 per month 

over said period. 

4 3. WHEREFORE, Lula Lynch, individually de¬ 

mands judgment of $14.37Vc per month beginning 
May IS, 1922. 

4. WHEREFORE, William A. Dyer, individually de¬ 
mands judgment of $14.37 1 /*> per month beginning May 18, 
1922. 
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5. WHEREFORE, all plaintiffs ask that of the sums 
for which judgment is given that ten per cent thereof shall 
be deducted therefrom and paid to Warren E. Miller as 
Attorneys fees herein. 

/*/ LULA LYNCH, 

Lula Lynch, individually and as 
administratrix of the estates of 
Everett Dyer and Minnie Dyer, dec'd. 
Plaintiff. 

/s/Warren E. Miller. 

Warren E. Miller, 

1343 H St. N. W., 

Washington, D. €., 

Attorney for Plaintiffs. 


State of Michigan, 

County of Branch. 

I do solemnly swear that I have read the foregoing com¬ 
plaint by me subscribed and know the contents thereof; that 
the matters therein stated, as of my personal knowledge 
are true, and those matters stated upon information and 
belief, I believe to be true. 

/&/ WILLIAM A. DYER. 

Subscribed and sworn to before me this 19 day of Oc¬ 
tober, 1942. 

/s/ P. W. JOHNSON, 

Notary Public, 
y 

/%/ WILLIAM A. DYER, 

William A. Dyer, Plaintiff. 
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State of Michigan, 

County of Otsego. 

I do solemnly swear that I have read the foregoing com¬ 
plaint by me subscribed and know the contents thereof; 
that the matters therein stated, as of my personal knowl¬ 
edge are true, and those matters stated upon information 
and belief, I believe to be true. 

/s/ LULA LYNCH. 

Subscribed and sworn to before me this day of Oc¬ 
tober, IS'42. 

B. HAROLD CALKINS, 
Notary Public, 

Otsego County, Michigan. 

My commission expires May 16, 1945. 



7 Answer 

Civil No. 18157. 

Filed February 26th, 1943. 

Comes now the defendant, the United States of America, 
by the United States Attorney in and for the District of 
Columbia, and Joseph H. San, Attorney, Department of 
Justice, and for answer to the complaint, as amended, filed 
herein, says: 

FIRST DEFENSE 

I 

Defendant admits the allegations contained in paragraph 
designated 1 of the complaint. 

II 

Defendant denies, for want of knowledge or information 
sufficient to form a belief as to the truth thereof, the allega- 
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tions of paragraph designated 2 of the complaint that the 
plaintiff, Lula Lynch, is the duly appointed, qualified and 
acting administratrix of the estates of Minnie Dyer and 
Everett Dyer, deceased, and denies the remaining allega¬ 
tions of said paragraph except as hereinafter admit¬ 
ted. 

8 III 

Defendant denies the allegations contained in para¬ 
graph designated 3 of the complaint. 

rv 

Defendant denies the allegations contained in paragraph 
designated 4 of the complaint but in further answer thereto 
admits and alleges that on January 28, 1918, Everett Dyer, 
hereinafter referred to as the insured, applied for and was 
granted a contract of yearly renewable term insurance in 
the principal sum of $5,000 numbered T-623,103; that in the 
application for said contract of insurance the insured desig¬ 
nated Minnie Dyer, described as his mother, as the sole 
beneficiary; that on April 12, 1918, the insured applied for 
and was granted an additional contract of yearly renewable 
term insurance, numbered T-4,612,151; that in the appli¬ 
cation for said additional contract of insurance the insured 
named his sister, Lula Mae Dyer, as beneficiary to the extent 
of $2,500, and his brother, William Alexander Dyer, as 
beneficiary to the extent of $2,500; that premiums on said 
contracts of insurance were paid to include the month of 
May, 1919, but no premiums were paid thereafter. 

V 

Defendant denies the allegations contained in paragraph 
designated 5 of the complaint except that defendant admits 
that the insured died on May 18, 1922. 
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VI 

Defendant denies, for want of knowledge or information 
sufficient to form a belief as to the truth thereof, the allega¬ 
tions contained in paragraph designated 6 of the complaint, 
but in further answer thereto says that the premium rates 
for said contracts of insurance were fixed by law and regu¬ 
lations varying each year, during the life of said policies, 
according to the age of the insured. 

9 VII 

Defendant denies the allegations contained in para¬ 
graph designated 7 of the complaint. 

VIII 

Defendant denies the allegations contained in paragraph 
designated 8 of the complaint except that defendant admits 
that Minnie Dyer, the sole beneficiary of the contract of 
yearly renewable term insurance, numbered T-623,103, died 
on March 31, 1933. 

IX 

Defendant denies the allegations contained in paragraph 
designated 9 of the complaint but in further answer thereto 
admits and alleges: That on January 3, 1925, there was 
received in the United States Veterans’ Bureau a letter 
dated December 31, 1924, written by Townsend & Bilitzke, 
attorneys, on behalf of Minnie Dyer, the sole beneficiary 
under said contract of insurance, numbered T-623,103, a 
copy of which letter is attached hereto and marked “Ex¬ 
hibit A”, and as to said letter defendant says that it was 
merely an inquiry in regard to reinstatement of insurance 
which contained no assertion that the insurance matured 
by death or by total permanent disability or which other¬ 
wise showed any intention to claim insurance disability or 
death benefits and, in any event, it had no relation to or 



9 


connection with the aforesaid contract of insurance num¬ 
bered T-4,612,151 for which Lula Mae Dyer and William 
Alexander Dyer were designated as sole beneficiaries; 
that if the aforesaid letter dated December 31, 1924, was a 
claim for insurance benefits under said policy, numbered 
T-623,103, on behalf of t lie said Minnie Dyer, it was denied 
on January 31, 1925, as indicated by a letter of that date 
from the Acting Assistant Director to Townsend & Bilitzke, 
a copy of which is attached hereto and marked “Ex- 
10 hibit B“; that thereafter no claim for insurance bene¬ 
fits under either of said contracts of vearly renew- 
able term insurance was filed in the Veterans’ Administra¬ 
tion until September 21, 1932, when Minnie Dyer, as bene¬ 
ficiary under the aforesaid contract of insurance, numbered 
T-623,103, filed a claim for insurance benefits, Form 579, 
alleging therein that the insured became totally permanent¬ 
ly disabled “about April 1, 1920’’; that on April 27, 1935, 
the Insurance Claims Council rendered a decision to the 
effect that the insured was not totally permanently dis¬ 
abled for insurance purposes at any time while the insur¬ 
ance contract was in force, and by letter dated May 6, 
1935, the Director of Insurance informed William A. Dver 
of the denial of the claim: that no appeal from the Insur¬ 
ance Claims Council’s decision of April 27, 1935, was made 
within one year, as required by regulations (Paragraph 
R-3204, Regulations <& Procedure, as amended September 4, 
1934); that no claim for insurance benefits under the afore- 

i 

said contract of insurance, numbered T-4,612,151, was filed 
in the Veterans’ Administration at any time by Lula Mae 
Dyer, now Lulu Lynch, or William A. Dyer, the sole bene¬ 
ficiaries under said contract of insurance, except that on 
January 27,1939, Casey M. Jones, Claims Officer, Veterans’ 
of Foreign Wars of the United States, filed in the Veter- 
ans’ Administration a power of attorney executed by Lulu 
M. Lynch, appointing ttbe Veterans’ of Foreign Wars of 
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the United States as her attorney to represent her in her 
claim for all benefits before the Veterans’ Administration 
and, at the same time, Casey M. Jones, requested that the 
claim for insurance benefits be reconsidered; that on April 
26, 1939, the Insurance Claims Council rendered a supple¬ 
mental decision, and by letter of the same date the Direc¬ 
tor of Insurance notified William A. Dyer of the denial of 
the claim and, by letter dated April 29, 1939, notified the 
Veterans’ of Foreign Wars of the United States of said 
denial. 

11 Defendant denies each and every allegation of the 
complaint not specifically admitted herein. 

SECOND DEFENSE 


Defendant says that this action was not commenced within 
the time required by Section 19, World War Veterans’ Act, 
1924, as amended July 3, 1930 (Section 445, Title 36, U. S. 
C.), and the court does not have jurisdiction to hear and 
determine the same and in support of this allegation de¬ 
fendant adopts and incorporates herein, as fully as if re¬ 
stated, the allegations of fact set forth in paragraphs IV, 
V and IX of the First Defense herein relating to the is¬ 
suance of the contracts of insurance involved herein, the 
payment of premiums thereon, the death of the insured, and 
the filing and denial of claims for insurance benefits under 
said contracts. 

WHEREFORE, defendant prays that this action be dis¬ 
missed for want of jurisdiction. 

EDWARD M. CURRAN, 

United States Attorney , 


JOS. H. SAN, 

Attorney, Department of Justice . 
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I certify that a copy of the foregoing answer was on this 
26th day of February, 1943, mailed to Warren E. Miller, 
Attorney at Law, 1343 II Street, N. W., Washington, D. 0., 
attorney for plaintiffs. 


FRED S. ROGERS, 

Attorney, Department of Justice. 
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Exhibit “A” 


TOWNSEND & BJLLiTZKE 
Attorneys 

Second Floor Bank Bldg. 
Gaylord, Mich. 


Treasury Department 
Bureau of War Risk Insurance, 
Washington, D. C. 


Gentlemen: 


December 31, 1924. 


C-488309 


Mrs. Minnie Dver of this city who was legal guardian 
of her son, Everett Dyer, soldier Sgt. Co. J1 125 Inf. at 
the time of his decease, has asked us to make application 
for a reinstatement of Life Insurance which he carried 
at the time of his discharge from the army. Mrs. Dyer 
received compensation for her son on account of injuries 
which he suffered in the service at the rate of $8.00 per 
month beginning May 22, 1919 he having been discharged 
on May 21, 1919. This soldier died May 18, 1922. 

Mrs. Dver has been informed bv a member of the 
• • 

American Legion here that she must make application for 
reinstatement of this insurance before January 1, 1925. 
We had no knowledge that any such rule of the government 
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existed until very recently and we do not know whether 
this is correct or not. However we trust that if there is 
any such rule this letter may be taken as a sufficient appli¬ 
cation to entitle Mrs. Dyer to save her claim. 

Kindly give us the necessary information and mail us 
the necessary blanks upon which to make the formal ap¬ 
plication if Mrs. Dyer is entitled to have this insurance 
reinstated. 

Yours truly, 

(Signed) TOWNSEND and BILITZKK. 


13 Exhibit “B” 

Messrs. Townsend & Bilitzke, 

Attorneys at Law, 

Second Floor, Bank Bldg., 

Gaylord, Michigan. 

Gentlemen: 

Acknowledging receipt of your letter of recent date, you 
are advised that action on this case has been held in abey¬ 
ance pending a decision from the Board of Appeals relative 
to the medical rating of the above captioned deceased sol¬ 
dier. Under date of January 12, 1925, this Board rendered 
a decision, which rates the disability of the above as per¬ 
manent and totally disabled from April 20, 1920 to the 
date of his death May 18, 1922. Consequently the accrued 
amount of compensation due his estate has been increased 


January 31, 1925. 

0.322 
C-4SS 309 
Everett Dyer 
Sgt Co H 125 Inf 
PJS-wmh 
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and this accrued amount, which is approximately $490 is 
payable to an administrator. It is therefore requested 
that letters of administration be forwarded to this office and 
upon receipt of same, payment will be made to the adminis¬ 
trator. 

You are further advised relative to the claim for de¬ 
pendency compensation tiled by Airs. Dyer, that this office 
is considering this claim and when the same has been 
determined, she will be notilied of the decision as to her 
rights to compensation. 

You are still further advised that the insurance of the 
above captioned lapsed for non-payment of premiums July 
3, 1919, and therefore, insurance is not payable. 

All future communications with reference to this case 
should bear the full name, rank, and organization of the 
former service man, and the ('-number 488 309, as above. 

For the Director, 

0. W. CLARK, 

Actg. Ass't Director. 


14 Stipulation of Jurisdictional Facts 

(Civil Action No. 18,157.) 

It is hereby stipulated and agreed by and between War¬ 
ren E. Miller, attorney for plaintiff, and Edward M. Cur¬ 
ran, United States Attorney, and D. Vance Swann, attorney, 
Department of Justice, attorneys for defendant, that the 
following exhibits, consisting of documents taken from the 
Veterans Administration Files, comprise all the facts rela¬ 
tive to the jurisdictional question raised by the defendant's 
answer, and are as follows: 
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1 . 

That the insured entered the military service of the 
United States on June 14, 1917, and was honorably dis¬ 
charged therefrom on May 21, 1919. While in the service 
he applied for and was granted two $5,000 contracts of 
yearly renewable term insurance, which lapsed for nonpay¬ 
ment of the premium due June 1, 1919. 

9 

Hating sheet dated March 11,1921, attached hereto and 
marked Exhibit 1. 

Award sheet stamped May 28, 1921, attached hereto 
and marked Exhibit 1-A. 

Letter dated December 31, 1924, from Townsend & 
Bilitzke, Attorneys, Gaylord, Michigan, addressed to 
the Treasury Department, Bureau of War Risk Insur¬ 
ance, and received on January 3, 1925, attached hereto 
and marked Exhibit 2. 

15 Decision of Central Office Board of Appeals dated 
January 12, 1925, attached hereto and marked Ex¬ 
hibit 2-A. 

Copy of letter signed by 0. W. Clark, Acting Assistant 
Director, dated January 31, 1925, and addressed to 
Messrs. Townsend & Bilitzke, Attorneys at Law, Gay¬ 
lord, Michigan, attached hereto and marked Exhibit 3. 
Form 579, Statement of Claim for Insurance, Total 
Permanent Disability, received in the Veterans Ad¬ 
ministration on August 11, 1932, attached hereto and 
marked Exhibit 4. 

Decision of the Insurance Claims Council dated April 
27, 1935, attached hereto and marked Exhibit 5. 

Notice of decision of the Insurance Claims Council 
dated May 6, 1935, addressed to Mr. William A. Dyer, 
Wolverine, Michigan, attached hereto and marked 
Exhibit 6. 

Letter dated January 27, 1939 addressed to H. L. Mc¬ 
Coy, Director of Insurance, Veterans Administration, 
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Washington, D. C., signed by Casey M. Jones, Claims 
Officer of the Veterans of Foreign Wars, received in 
the Veterans Administration on January 28, 1939, at¬ 
tached hereto and marked Exhibit 7. 

Letter addressed to 11. L. AicCoy, Director of insur¬ 
ance, Washington, D. C., dated February 8, 1931), sign¬ 
ed by Casey Ai. Jones, Claims Ullicer of the Veterans 
of Foreign Wars, received in the Veterans Administra- j 
tion on February 9, 1939, attached hereto and marked 
Exhibit 8. 

Supplemental decision of the insurance Claims Coun- j 
cil dated April 2b, 1939, attached hereto and marked j 
Exhibit 9. 

Notice of the decision of the insurance Claims Council ! 
dated April 2b, 1939, addressed to William A. Dyer, 
and signed by 11. L. AicCoy, Director of insurance, at- j 
taclied hereto and marked Exhibit 10. 

i 

Q I 

8 . , 

i 

That the exhibits enumerated in paragraph 2 constitute | 
all of the material contained in the Veterans Administra- j 
tion file concerning the claim and denial for insurance ! 
benefits. The following enumerated exhibits pertain solely 
to the administrative practice of the Veterans Administra- j 
tion concerning consideration of cases under Section 305 
and, although it is contended by the (iovernrnent that such j 
exhibits are not material and have no bearing 

I 

lb on the issues in the instant case, the same are at- | 
taclied as exhibits for the use of the Commissioner 

i 

of Veterans’ Cases and the Court in ascertaining the prac- ! 
tice concerning consideration of claims for insurance bene- 

fits in the Veterans Administration. j 

i 

4. ! 

: 

Memorandum from the Administrator of the Veterans j 
Administration to the Assistant Administrator, cover-j 
ing instructions governing adjudication of yearly re- 

i 
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newabie term insurance claims, dated April 11, 1934, 
signed by Frank T. Hines, attached hereto and marked 
Exhibit A. 

Memorandum from the Chief of the Insurance Claims 
Council to employees of the Council covering instruc¬ 
tions governing adjudication of yearly renewable term 
insurance claims, dated April 11, 11)34, signed by li. H. 
Milks and approved by Li. L. McCoy, Director of In¬ 
surance, attached hereto and marked Exhibit B. 
Memorandum from Chief, Insurance Claims Council to 
members of the Council concerning payment of insur¬ 
ance by reason of the provisions of Section 305, World 
War Veterans Act, 1024, as amended, dated July 3, 
1034, and signed 11. H. Milks, attached hereto and 
marked Exhibit C. 

Memorandum from the Chief, Insurance Claims Coun¬ 
cil to employees of the Council, dated July 6, 1034, and 
signed by H. II. Milks, attached hereto and marked 
Exhibit D, which said exhibit is marked in a copy of 
a deposition taken in the case of William A. Dyer, et al. 
v. United States of America, pending in the District 
Court of the United States for the Eastern District of 
Michigan, Northern Division. 

Memorandum dated July 10, 1034 from the Chief, In¬ 
surance Claims Council to members of the Council 
concerning payment of insurance by reason of the 
provisions of Section 305, World War Veterans Act, 
1924, as amended, dated July 10, 1934, and signed H. 
H. Milks, attached hereto and marked Exhibit E. 
Memorandum from the Acting Chief, Insurance Claims 
Council to members of the Council concerning the sub¬ 
mission of cases to the Administrator under Section 
35, Public 141, wherein insurance is payable by reason 
of Section 305, dated July 25, 1934, and signed by A. 
J. McIntyre, attached hereto and marked Exhibit F. 
Memorandum dated August 20, 1934 from the Chief, 
Insurance Claims Council to members of the Council 
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concerning payment of insurance by reason of the 
provisions of Section 305, World War Veterans Act, 
1924, as amended, dated August 20, 1934 and signed 
H. 11. Milks, attached hereto and marked Exhibit G. 
17 Memorandum from the Chief of the Insurance 
Claims Council to members of the Council concern¬ 
ing instruction.- regarding payment of insurance under 
Section 305, dated March 28, 1035, and signed by li. li. 
Milks, attached hereto and marked Exhibit II. 
Memorandum from the Chief of the Insurance Claims 
Council to members of the Council concerning Sections 
305, 30!) and 408, dated April 13, 1037, and signed by 
II. li. Milks. This exhibit will be found and is marked 
in a copy of a deposition taken in the case of William 
A. Dyer, el at. v. United States of America, pending 
in the District Court of the United States for the 
Eastern District of .Michigan, Northern Division, at¬ 
tached hereto and marked Exhibit I. 

5. 

That suit was tiled on this contract of insurance under 
Section 19, World War Veterans Act, 1924, as amended, in 
the United States District Court for the District of Colum¬ 
bia on December 28, 1942, plaintiffs alleging that the con¬ 
tract of insurance matured on April 20, 1920. 

It is further agreed that upon completion of this hear¬ 
ing, the original exhibits attached hereto may be withdrawn 
from the Court file. 

WARREN E. MILLER, 

1343 H Street, N. W., 

Attorney for Plaintiffs, 

EDWARD M. CURRAN. 

United States Attorney, 

D. VANCE SWANN, 

Attorney, Department of Justice, 
Attorneys for Defendant. 
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18 Exhibit 1 

Form 2505 

TREASURY DEPARTMENT 
Bureau of War Risk Insurance 
Medical. Division 

Date March 11,1021 

MEMORANDUM 

From: Medical Division HTC/ar:10 Unit #7, N. P. 

To: Compensation and Insurance Claims Division 

Subject: Everett Dyer C-480, 309 

From the medical evidence presented in the file, it is my 
opinion that the disability of the claimant mentioned 
above should be rated as: 

TEMPORARY PARTIAL ten per cent (10% ) from dis¬ 
charge to April 22, 1920; TEMPORARY TOTAL from 
April 22, 1920. Service connection shown. (War Neuro¬ 
sis) by affidavit of Sgt. of his Company. Incompetent. 

/s/ HAVEN EMERSON 
Chief Medical Advisor 

By /s/ H. T. CHILD 
Medical Referee 


Filed 

Aug. 23, 1943 

Charles E. Stewart, Clerk 
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19 Exhibit 1-A 

Mrs. Minnie Dyer, as tlie Legal Guardian of Everett Dyer 
Gaylord, Michigan 0-488 309 

the legal guardian of 
Everett Dyer, Sgt. Co. H, 125th Inf. 

( Filed 

( Aug 23, 1943 

military ( Charles E. Stewart 
( Clerk 

21st May 19 

of eight dollars per month from May 22, 1919, and in the 
amount eighty 

April 20 80 Form 553 (Rev.) 

R No. 

D No. 

The monthly payments pursuant 
to this award shall continue during the period in which 
Everett Dyer is totally disabled. 

FEDERAL BOARD FOR VOCATIONAL EDUCATION 

To District Vocational Officer No. 

Notice—The Bureau of War Risk Insurance has awarded 
compensation for disability to the above-named man. You 
are authorized to accept this award as proof that this man 
was discharged from the service under honorable conditions 
and that a disability was incurred in the service or is 
traceable to the service. You are authorized to offer this 
man Section 3 training, on the basis of this communication, 
and you are directed to investigate further this man's 
eligibility for Section 2 training. 
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488, 309 Your check will leave this Bureau in approxi¬ 
mately fourteen d— 

23rd May 1- 

Disability— War Neurosis 
Location —Nerves 

UEL W. LAMKIN 
Chief, Division of Rehabilitation 
Acting 

Extracts from BWRI Records 

/s/ FRED HAMILTON 

Superintendent of Cooperation 

MEB 


20 Exhibit 2 

W. L. Townsend Edw t ard A. Bilitzke 

TOWNSEND & BILITZKE 
Attorneys 

Second Floor Bank Building 
Gaylord, Michigan 

USVB Mail Room 
R 24 

Jan 3, 1925 

X98 

12/16 

Yokum Dec. 31,1924 

No. rec. 

Treasury Department 

Bureau of War Risk Insurance 

Washington, D. C. C-488309 

Gentlemen: 

Mrs. Minnie Dyer of this city was legal guardian 
for her son, Everett Dyer, soldier Sgt. Co. H 125 Inf. at 
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the time of Ills decease, lias asked us to make application 
for a reinstatement of Life Insurance which he carried at 
the time of Ins discharge from the army. Mrs. Dyer re¬ 
ceived compensation for her son on account of injuries 
which he suffered in the service at the rate of $8 per month 
beginning May 22, 1919, he having been discharged on May 
21,1919. This soldier died May 18,1922. 

Mrs. Dver has been informed by a member of the Amer- 
ican Legion here that she must make application for rein¬ 
statement of this insurance before January 1, 1925. We 
had no knowledge that any such rule of the government 
existed until very recently and we do not know whether this 
is correct or not. However we trust that if there is any 
such rule this letter may be taken as a sufficient application 
to entitle Mrs. Dyer to save her claim. 

Kindly give us the necessary information and mail us the 
necessary blanks upon which to make the formal application 
if Mrs. Dyer is entitled to have this insurance reinstated. 

Yours truly, 

/V TOWNSEND AND BILITZKE 

Filed Aug. 23, 1943 
Charles E. Stewart, Clerk 

Acknowledged 
Take Necessary Action 
Jan 12, 1925 

Jan 22 1925 
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21 Exhibit 2A 

Form 6 (Revised) 

UNITED STATES VETERANS’ BUREAU 
Central Office Board of Appeals 
Washington, D. C. 

Date January 12, 1925 
C 488 309 

J'PS :VE\V :\YTE; rsm-C. 13. 
DECISION 

Date of Enlistment 6/14/17 

Date & Nature of Discharge 6/21/19 
Date of Last Examination 

Death 5/18/22 

Filed 

August 23, 1943 
Charles E. Stewart 
Clerk 

RATING 

GM: Disability not due to or incident to service. 
(Rheumatism, muscular). 

TB: No respiratory disability of a compensable degree 
shown to exist from date of separation from active 
service to 5/18/22 (date of death). 

Cause of death—lung abscess and Empyema, second¬ 
ary to and proximately resulting from lethargic en¬ 
cephalitis, a service connected disability. 

NP: No disability shown from date of discharge to 
4/20/20; PERMANENT TOTAL under Regulation 
4B, IV(b) from 4/20/20 to date of death, (5/18/22). 
Lethargic Encephalitis. 


In re: 

Everett Dyer (Deed) 
Gaylord, Michigan 
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i 

i 

i 

i 


Held as incurred in service under the 1st proviso. 
Section 200 of the World War Veterans Act, June 7, 
1924. (Regulation 69, Section 7127). 


j 

i 

I 

i 


DEATH CASE: P^ile remains in the Central Office. 


/s/ J. P. Savage 

J. P. Savage, M. D. 

/s/ V. E. Watkins 

V. E. Watkins, M. D. 
/s/ W. T. Merrill 

W. T. Merrill, MD., NP 


/s/ H. B. Kauffman, MD, 
Ch. Or. O 

/s/ H. C. Stokes, D. D. S. 

H. C. Stokes 
/s/ M. D. Hensey 

M. D. Hensey, Legal 


Approved Jan. 17,1925 

dan 22 1925 

/s/ Charles A. Woodward /s/ Frederick A. Smith 
Secretary Acting Chairman , 

C. 0. Board of Appeals 


22 Exhibit 3 

Messrs. Townsend & Bilitzke 


Attorneys at Law 
Second Floor, Bank Bldg. 
Oaylord, Michigan 

Gentlemen: 


January 31, 1925 

i 

0,322 j 

C-488 309 
Everett Dyer 
Sgt Co. H 125 Inf. j 
PJS—wmi 


Acknowledging receipt of your letter of recent date, you j 
are advised that action on this case has been held in abey¬ 
ance pending a decision from the Board of Appeals rela- j 
tive to the medical rating of the above captioned deceased 
soldier. Under date of January 12, 1925, this Board ren- j 
dered a decision, which rates the disability of the above as 


i 


i 
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permanent and totally disabled from April 20, 1920 to the 
date of his death May 18, 1922. Consequently the accrued 
amount of compensation due his estate has been increased 
and this accrued amount, which is approximately $490 is 
payable to an administrator. It is therefore requested that 
letters of administration be forwarded to this office and 
upon receipt of same, payment will be made to the adminis¬ 
trator. 

You are further advised relative to the claim for depend¬ 
ency compensation filed by Mrs. Dyer, that this office is con¬ 
sidering this claim and when the same has been determined, 
she will be notified of the decision as to her rights to com¬ 
pensation. 

You are still further advised that the insurance of the 
above captioned lapsed for non-payment of premium July 
3, 1919, and therefore, insurance is not payable. 

All future communications with reference to this case 
should bear the full name, rank, and organization of the 
former service man, and the C-number 488 309, as above. 

For the Director, 

0. W. CLARK 
Actg. Asst. Director 

Filed 

Charles Ste-wart 
August 23, 1943 
Clerk 
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23 Exhibit 4 

Veterans Administration 
Insurance Form 579 
Rev. April 1932 

Claim Number 
XC 488 309 
Everett Dyer 

STATEMENT OF CLAIM FOR INSURANCE- 
TOTAL PERMANENT DISABILITY 

This form is to be executed by the insured if living and com¬ 
petent, by committee or guardian, if insured is incompetent; 
if insured is dead, by the personal representative of the 
estate, or if there is no personal representative the state¬ 
ment of claim must be executed by beneficiary under the 
insurance contract. 

Filed 

August 23, 1943 
Charles E. Stewart 
Clerk 

Everett Dyer 

1. Name of Insured First Middle Last Name 

X-6 

2. File Numbers 

Gaylord Michigan 

3. Home Address (Street & No.) Post Office State T.... 

K.... 

4. Gaylord, Michigan 


Mailing Address 
(Deceased) 





5. Have you ever carried converted insurance?. 

If so where did you and/or do you now pay premiums? 


6. Make (x) after branch of service in which insured serv¬ 
ed: Army (x) Navy Marine Corps Coast 
Guard 7. Serial Number 

262947 


8. Date of last enlistment 
June 14, 1917 


9. Date of last discharge 
May 21, 1919 


10. Date of which the alleged total and permanent disa¬ 
bility began. About April 1, 1920 


11. Give a complete statement of insured’s disability. Var¬ 
iously diagnosed but death certificate states death was 
due to lung abscess. 


24 12. Places and dates of residence of insured since 

the date on which the alleged total and perma¬ 
nent disability began. 

Street and Number or RFD Post Office State Date 

Gaylord Michigan 

except when in hospitals in Grayling, Petoskey and 
Detroit and Bay City, Michigan. 


13. Names and addresses of hospitals at which the insured 
has been treated. 
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Date of 
Release 


Date of 

Name Address Admission 

Merch Hospital Grayling April 15,1920 to Sept. 6,1920 

Reycraft Hosp. Petoskey not known 

Mercy Hosp. Bay City not known 

Ford Hosp. Detroit April 25,1922 May 18,1922 

(Died) 


14. Give names and addresses of all physicians who have 
attended insured since the alleged total and permanent 
disability began. 

Drs. Keyport and 
Howell 
Dr. Slattery 
Dr. A. L. Harris 
John K. Orwood 


Grayling, Mich. 

Bay ('ity, Mich. 

Gaylord, Mich. 

Henry Ford Hosp., Detroit, Mich. 


15. Does or did insured have other insurance? If so, 
please give— 

Name Date of Disability 

of Company Amount Issue Pmts. 

Modern Brotherhood $1,000.00 None 

of America 

Beneficiaries—Minnie Dyer, mother, Mrs. H. Lynch, 
sister. 


16. Pre AA'ar—Occupational Statement 

In space below indicate the insured’s industrial history 
for the 24 month period prior to enlistment. Include 
occupations, names and addresses of employers, period 
of employment, number of hours worked each day, num¬ 
ber of days worked each week, average weekly wages. 

AVas a student prior to enlistment. 
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25 17. Post War—Industrial History since Discharge. 

IT IS ABSOLUTELY ESSENTIAL THAT THIS 
SECTION BE COMPLETED IN EVERY DETAIL 
TO AVOID DELAY. 

State below occupations since the date on which the 
alleged permanent and total disability began, includ¬ 
ing names and addresses of all employers beginning 
and ending dates of employment, usual number of 
hours worked each day, number of days worked each 
week, average weekly wages, amount of time lost on 
account of illness, reason for termination of employ¬ 
ment. If self employed, give period, volume of busi¬ 
ness, help employed, gross and net income, time lost on 
account of physical condition. If unemployed, state 
periods and reasons. Statement should account for the 
entire period year by year since date of alleged per¬ 
manent and total disability. 

Was unable to work. 


2b 18. If persons executing claim is the legal represen¬ 
tative of the insured or the personal represen¬ 
tative of his estate, give date and designation of court 
of appointment. 


OATH OF APPLICANT. 

19. I, the undersigned, being duly sworn depose and say 
that each question has been truthfully and completely 
answered to the best of my knowledge, information and 
belief, and I hereby make claim for payment of disabil¬ 
ity benefits under the contract of insurance. 


/x/ MINNIE DYER, mother 
Beneficiary 





20. Subscribed and sworn to before me this 20th day of 
September, 1932, by Minnie Dyer to me personally 
known, and to whom the statements herein were fully 
made known and explained. 

/s/ Norman E. Glazser 
Notary Public 
Otago Co., Mich. 

My commission expires Oct. 18, 1935. 


i 

i 


I 

! 

i 


i 


i 


i 


Section 501 of the W. W. V. Act as amended, provides as 
follows: “That whoever in any claim—compensation or in¬ 
surance, or in any document required by this Act, or by 
regulations under this Act, makes any sworn statement of a 
material fact knowing it to be false, shall be guilty of per¬ 
jury and shall be punished by a fine of not more than $5,000, 
or by imprisonment for not more than two years, or both. 


27 Exhibit 5 


Veterans Administration 
Insurance Form 543 
Rev. April, 1931 

DECISION OF 

INSURANCE CLAIMS COUNCIL 

Apr 27, 1935 
XC No. 488,309 
FDG NEB :vnf | 


In re: DYER, Everett 

(Name of Insured) 
(Deceased) 


CLAIM 


This record is before the Council on a claim for insurance ! 
benefits executed on the 20th day of September, 1932, and 
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received in the Administration on September 26, 1932, in 
which it is stated that permanent and total disability began 
“about April 1, 1920". 

FACTS 

The record shows the veteran entered service June 14, 
1917, being accepted for general military duty with no de¬ 
fects noted. He tvas discharged under honorable conditions 
because of demobilization on May 21,1919. 

During service he was granted War Risk Term Insur¬ 
ance in the sum of $10,000.00, which lapsed for nonpayment 
of premium due July, 1919. 

On the 29th day of July, 1920, the veteran executed for¬ 
mal application for compensation and stated at that time 
that his prewar occupation was that of student; that follow¬ 
ing discharge lie had been employed by the American Ex¬ 
press Company from February to April 20,1920, at a salary 
of $105.00 per month. At the time of the execution of this 
form he stated that he was a patient at the Mercy Hospital, 
Bay City, Michigan. 

There is a statement in file on the stationery of Claude 
R. Keyport, M. D., dated July 24,1920, to the effect that the 
veteran first came to his office on April 22, 1920, and at that 
time gave a history of having felt well until three weeks 
previously when he had taken cold followed by slight middle 
ear complications; that for this condition he was treated 
for one week in Detroit prior to the visit to this doctor, and 
at the time he attended him he made a diagnosis of acute 
encephalitis. 

The veteran was examined by the Administration in Au¬ 
gust of 1920, and diagnosis was made of chronic muscular 
rheumatism and amygdalitis. 
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Several statements were submitted by physicians, which 
for the purposes of this review it is not deemed necessary 
to cite in detail. 

Filed 

August 23, 1943 
Charles E. Stewart 
Clerk 

On October 3,1921 a diagnosis was made of disseminated 
sclerosis. He was then a bed patient. The record shows j 
that the veteran died May IS, 1922, the cause of death being 
stated as a lung abscess and a contributory cause as empy- ; 
ema. 

COMMENT | 

i 

In the review of this record the Council lias noted par¬ 
ticularly the report supplied by the Adjutant General show¬ 
ing the veteran to have been discharged from service with 
no disease, injury or defect noted. The Council has also j 
observed the admitted industrial history and the statement 
by the veteran’s attending physician as to the onset of the 
disability. 

DECISION 

It is the opinion of the Council on the evidence now of 
record the veteran is not shown to have been permanently 
and totally disabled, for insurance purposes, at any time 
while the insurance contract w*as in force and the claim; 
for insurance benefits is, therefore, denied. 

i 

I 

/s/ N. E. Bateman /s/ D. M. Chaney 

N. E. Bateman, Legal Member Medical Member 

i 

i 

i 


i 
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29 Exhibit 6 

May 6, 1935 

FDG 

DYER, Everett 
XK 488,309 

REGISTERED MAIL 


Mr. William A. Dyer 
Wolvering, Michigan 


Filed 

Aug. 23, 1943 
Charles E. Stewart 
Clerk 


Dear Sir: 

In reference to the above entitled claim, you are informed 
a decision was rendered on April 27, 1935, by the Insurance 
Claims Council to the effect that the evidence was not suffi¬ 
cient to establish as a fact that the insured was permanently 
and totally disabled at the time alleged or at any time while 
insurance was in force and, therefore, the claim has been 
denied. 

An application for review on appeal to the Administrator 
of Veterans’ Affairs may be filed within one year from the 
date of this letter which is the mailing date thereof. Any 
material evidence submitted within a period of one year or 
prior to the consideration of the appeal, whichever is the 
earlier, will receive consideration but the submission of 
such evidence will not extend the period in which an 
appeal may be presented. 

An application for review on appeal may be filed with 
any activity of the Veterans Administration prior to the 
expiration of one yeai. 

If no appeal is taken, then the denial of the claim by the 
Insurance Claims Council is final. 
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The case folder is being retained in the Veterans Admin¬ 
istration at Washington, D. C., to which office further in¬ 
quiries may be directed. 

Respectfully 

H. L. McCoy 
Director of Insurance 


Registered No. 579648 

/s/ P. J. Dailey 
Registration Clerk 
May 6, 1935 

Insurance Form 909c 
Rev. Feb. 1935 
FPC/ls 
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Exhibit 7 


VETERANS OF FOREIGN WARS 


OF 

THE UNITED STATES 
Founded 1899 


Eugene I. Van Antwerp 
Commander in Chief 
Detroit, Michigan 

Otis N. Brown 

Senior Vice Commander in Chief 
Greensboro, North Carolina 


Joe D. Chittenden 
Nat. Liaison Officer 

Charles E. Weickhardt 
Naval Liaison Officer 

H. C. Kincaid, M. D. 
Medical Consultant 


Joseph C. Menendez 

Junior Vice Commander in Chief 

New Orleans, Louisiana 


Casey M. Jones 
Claims Officer 


National Service Bureau 
Joe D. Chittenden 
Director 


Elmer P. Richter 
Claims Officer 

William Snyder 


Tower Building, Washington, D. C. Claims Officer 


H. L. McCoy 
Director of Insurance 
Veterans Administration 
Washington, D. C. 


January 27, 1939 
Re: DYER, Everett 
XC 488,309 


Dear Mr. McCoy: 

There is enclosed herewith Form P-22 executed by the 
sister of the above captioned deceased veteran. 

I note that at the time this claim for the payment of in¬ 
surance benefits was denied by vour service that it was not 



considered under the provisions of Section 305 of the World i 
War Veterans’Act, as amended. ' j 

It is requested, therefore, that the claim be reconsidered 
under that provision and that our office be given an oppor- | 
tunity to appear and submit argument in the claimant’s in- I 
terest. 

i 

Yours very truly, | 

t 

i 

/s/ Casey M. Jones 
Claims Officer 

Filed 

August 23, 1943 

Charles E. Stewart, Clerk 


31 Exhibit 8 

VETERANS OF FOREIGN WARS 

OF 

THE UNITED STATES 
Founded 1899 
National Service Bureau 
Joe D. Chittenden, Dir. 

Tower Building, Washington, D. C. 


H. L. McCov 
Director of Insurance 
Veterans Administration 
Washington, D. C. 


February 8,1939 

RE: Dyer, Everett 
XC 488,309 


! 

j 


Filed 

August 23,1943 
Charles E. Stewart, Clerk 


Dear Mr. McCoy: 


This will acknowledge receipt of your two letters dated 
Januarv 31 concerning the consideration of this claim un-i 

V r ' 
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der the provisions of Section 305 of the World War Veter¬ 
ans Act as amended. I notice with interest your statement 
that the evidence of record has been considered and the 
decision is rendered to the effect that the above named 
veteran did not have a compensable disability at any time 
during the period that his insurance was in force. It has 
never been contended that the insured had a compensable 
disability rating during the period his insurance was in 
force. It is contended, however, that he had a compensable 
rating from the date of his discharge from Military Ser¬ 
vice. The records also show that he was so rated and an 
award of compensation made on May 13,1922, (5/13/22). 

It is true that this rating was later discontinued and a 
compensable rating assigned from April 20,1920. The fact 
that this rating was changes does-not preclude the payment 
of insurance benefits under the provision of Section 305 of 
the World War Veterans Act provided the insured was 
permanently and totally disabled prior to 5/13/22. The 
authority for this statement is the Charles G. Sellers case, 
U. S. Circuit Court of Appeals, 5th Circuit, decided Febru¬ 
ary 5,1935 and the Carl R. Ellison case, U. S. Circuit Court 
of Appeals, 4th Circuit, decided January 8,1935. 

32 It is respectfully requested, therefore, that the 
claim file be returned to the Insurance Claims Coun¬ 
cil for further action to determine definitely when the vet¬ 
eran became permanently and totally disabled. 

Very truly yours, 

/s/ CASEY M. JONES 
Claims Officer. 

File 

M. 0. Moore 
2/21/39 
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33 Exhibit 9 

i 

l 

! 

Veterans Administration 

i 

Insurance Form 543 

Rev. April 1931 j 

| 

DECISION OF j 

INSURANCE CLAIMS COUNCIL 

i 

i 

Date Apr. 26, 1939 
FDG NEB/mes 
XC No. 488,309 

In re: DYER, Everett | 

(Deceased) • 

i 

SUPPLEMENTAL 

This record is before the Council for reconsideration by j 
virtue of a memorandum dated February 17, 1939, from 
the Chief, Life Insurance Claims Division, to the Chief, In- ! 
surance Claims Council, inviting attention to a letter from j 
the Veterans’ of Foreign Wars under date of February 8, 
1939, “ m # * in which it is indicated that they desire fur¬ 
ther action to determine definitely when the veteran became j 
permanently and totally disabled.” 

The record shows that the Council reviewed this file on 
April 27, 1935, and held that the veteran was not shown to 
have been permanently and totally disabled at any time 
while the insurance contract was in force and the claim 
for benefits was accordinglv denied. 

i 

As has been previously pointed out, the veteran entered i 
service on June 14, 1917 and was accepted for general mili- i 
tary duty, with no defects noted. He was discharged be¬ 
cause of demobilization on May 21, 1919, with no defects I 
noted. 


i 

i 
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While in service war risk term insurance in the amount 
of $10,000 w’as issued, which lapsed for non-payment of 
premium due July, 1919, with no record of premium pay¬ 
ments following his discharge from service. 

On July 29, 1920, the veteran executed a formal applica¬ 
tion for compensation and stated that his disability was 
rheumatism and amygdalitis, which began in May, 1919, 
the cause and where received not being known. The vet¬ 
eran further stated that he was a student prior to service 
and that following his discharge he worked for the Ameri¬ 
can Express Company from February to April 20, 1920, at 
a monthly wage of $105. At the time of the execution of 
this form he was a patient at Mercy Hospital, Bay 
34 City, Michigan. In the report of an examination by 
an A. A. Surgeon on August 2, 1920, it was stated 
that the veteran was at that time a patient in Mercy Hos¬ 
pital, where an amvgdalectomy was advised as soon as the 
patient was able to have the operation performed. Diag¬ 
noses were made of chronic muscular rheumatism and 
chronic amygdalitis. 

The next examination was accomplished on February 23, 
1921 at Detroit, Michigan. At the time of this examination 
a history was obtained that on April 15, 1920, the veteran 
complained of a pain in the left side of the face which later 
spread to the top of his head. Thereafter the pain ap¬ 
peared in the left shoulder and arm and on April 24, 1920, 
he became delirious, was admitted to the Mercy Hospital 
and remained distinctly maniacal for a period of six weeks. 
He then quieted down sufficiently to be discharged from 
the hospital, but at home was unable to sleep and remained 
in bed at his home being a chronic invalid for the preceding 
four or five months. At the time of this examination he 
sat in a chair with his head bent on his chest, his arms 
folded, apparently paying no attention to what was going 
on about him. However, he slowly complied with requests. 
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When he did raise his head it distinctly inclined toward the 
right side and on backward and forward bending of the 
head a distinct cerea flexibilitas was encountered. The 
findings of this examination are given in detail and a diag¬ 
nosis made of chronic epidemic encephalitis with treatment 
recommended in a hospital. 

The record shows the veteran died May 18,1922; that he 
was ill from April 25, 1922; that the cause of his death was 
a lung abscess and a contributory cause given as empyema; 
that an autopsy was performed. 

On July 24, 1920, Dr. Claude R. Keyport stated that he 
first attended the veteran on April 22, 1920, at a consulta¬ 
tion in the doctor’s office; that the veteran gave a history 
of being well until three weeks previous. At that time he 
was living in Detroit and was supposed to have taken cold. 
The cold was an acute coryza which was followed by slight 
middle ear inflammation; that he was treated in Detroit, 
for one week previous to coming to Grayling, Michigan, and 
that on his examination there was revealed a case of an 
acute encephalitis. As nothing was mentioned about his 
military service, the doctor did not think his condition was 
a result of disease or injury contracted while in service. 

Affidavits of lay persons corroborate the statement of 
Dr. Keyport as to the inability of the veteran to work. 

There has also been submitted the affidavit of George E. 
Reycraft, M. D., which is the effect that he first 
35 treated the veteran in September, 1920, at his home 
and later at the Petosky Hospital of Petosky, Michi¬ 
gan, in October, 1920, where the veteran was under obser¬ 
vation and treatment for a period of nineteen days; that 
during all that time he was very nervous, suffering from 
a constant tremor of all parts of the body; one hand seemed 
to make different nervous movements than the other; that 
his intellect was sluggish and he seemed drowsy, and he 
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complained of not being able to sleep. That he had sore 
spots along the spine, especially on his left side under the 
shoulder blade. His gums were spongy and tongue very 
coated, breath very foul. The doctor stated that the urine 
showed a hyperacidity and free bile. Examination of the 
blood by the Michigan State Board of Health was negative. 
Sputum examination by the same board was negative. The 
doctor stated that he considered the veteran’s disability 
was due to some nerve irritation or shock or from absorp¬ 
tion of poison into his system and recommended his hos¬ 
pitalization. 

The history of the veteran’s hospitalization at the Henry 
Ford Hospital is a part of the record, to which attention is 
invited. 

In reviewing this record, the Council has particularly 
noted the report supplied by the Adjutant General and the 
veteran’s history as contained in the formal application 
for compensation in which he shows employment from Feb¬ 
ruary 1920 to April 20, 1920, after which time he was not 
employed and the fact that his attending physician’s name 
was given as Dr. Kevport of Grayling, Mich. The Council 
has also noted Dr. Kevport’s statement that he attended 
the veteran on April 22, 1920 (two days after the veteran 
stopped work), and made a diagnosis of acute encephalitis. 

In the opinion of the Council the veteran is not shown to 
have been permanently and totally disabled, for insurance 
purposes, during his military service, but he is shown to 
have been so disabled on and after April 22, 1920, to the 
date of his death, to the extent here indicated, the decision 
of April 27, 1935 is modified. 

/s/ . 


/s/ N. E. Bateman 
Legal Member 


Medical Member 
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36 Exhibit 10 

REGISTERED MAIL April 26, 1939 

DYER, Everett 
XC-488,309 

Mr. William A. Dyer 
Wolverine, Michigan 

Dear Sir: 

This is to advise you that the case of the above named 
deceased veteran was again considered by the Insurance 
Claims Council under the provisions of Section 305 of the 
World War Veterans’ Act, as amended, and a decision was 
rendered on April 26, 1939 to the effect that the evidence 
was not sufficient to establish entitlement to insurance un¬ 
der the provisions of Section 305. Accordingly, the claim 
for insurance has been denied. 

In the event you are dissatisfied with the decision ren¬ 
dered under the provisions of Section 305 of the World 
War Veterans’ Act, as amended, you may file an applica¬ 
tion for review on appeal to the Administrator of Veterans’ 
Affairs within one year from the date of this letter. Any 
material evidence submitted within a period of one year or 
prior to the consideration of the appeal, whichever is the 
earlier, will receive consideration but the submission of 
such evidence will not extend the period in which an appeal 
may be presented. 

An application for review on appeal may be filed with 
any activity of the Veterans’ Administration prior to the 
expiration of one year. 

The above decision of the Insurance Claims Council is 
final in the event no appeal is taken. 

Respectfully, 

/s/ H. L. McCOY, 

Director of Insurance. 
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Registered No. 579176 
—McKinney 
Registration Clerk 
April 26, 1939 


37 Exhibit A 

VETERANS’ ADMINISTRATION 

Memorandum Date April 11,1934 

From The Administrator 
To Mr. Breining, Assistant Administrator 
Subject Instruction Governing Adjudication of Yearly 
Renewable Term Insurance Claims. 

The following instructions are issued governing adjudi¬ 
cation of yearly renewable term insurance claims under 
Section 35, Public No. 141, 73rd Congress: 

Without further filing of application thereon there will 
be presented to me for consideration, together with a brief 
of the facts and recommendation, all claims which would be 
otherwise proper for payment except for the provisions of 
Section 17, Public No. 2, 73rd Congress, provided that the 
following conditions have been complied with: 

1. Claim for insurance had been filed prior to March 20, 
1933: 

2. Maturitv of the insurance contract had been deter- 
mined by the Veterans’ Administration prior to 
March 20, 1933. 

The phrase “on which maturity of the insurance contract 
had been determined by the Veterans’ Administration” as 
used in Section 35, Public No. 141, 73rd Congress, will mean 
that final action has been taken by an employee or board of 
competent jurisdiction of the Veterans’ Administration, 
which action is not subject to review or further approval 
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except on appeal, definitely determining that the insured ' 
died or became permanently and totally disabled according 
to the conditions of the insurance contract. 

j 

Except as to claims meeting the above requirements no 
action will be taken automatically to review yearly renew- I 
able term insurance claims under Section 35, Public No. 
141, 73rd Congress. Applications filed for reconsideration i 
of claims under Section 35, Public No. 141, 73rd Congress, | 
which clearly do not come within the purview of these in- ! 
structions will be disallowed by the Director of Insurance, 
provided that should any reasonable doubt exist as to the 
proper application of Section 35, Public No. 141, 73rd Con- j 
gress, all of the facts pertaining to such claim wdth a recom- j 
mendation will be presented to me for consideration. 

FRANK T. HINES j 
Filed j 

August 23,1943 
Charles E. Stewart, Clerk 


38 Exhibit B 

i 

(COPY) April 11, 1934 

Chief, Insurance Claims Council 
Employees of the Council 
Instructions Governing Adjudication of 
Yearly Renewable Term Insurance Claims. 

Your attention is called to the instructions governing the j 
adjudication of yearly renewable term insurance claims j 
signed by the Administrator, and dated April 11,1934. 

The brief of facts and the recommendation referred to ! 
therein will be made by a legal member and addressed to 
the Administrator for the signature of the Assistant Ad- 
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ministrator, the carbon copies to be initialed by the legal 
member and a medical member. This recommendation 
should take into consideration the fact as to whether the 
previous decision was proper and legal from all angles. 

The phrase “final action has been taken by an employee 
or board of competent jurisdiction of the Veterans’ Admin¬ 
istration, which action is not subject to review or further 
approval except on appeal, definitely determining that the 
insured died or became permanently and totally disabled 
according to the conditions of the insurance contract” will, 
as used in the fifth paragraph of such instructions of April 
11, 1934, mean that the decision must have been signed not 
only by two members, but also by the Chief or Acting Chief 
of the Insurance Claims Council, or that final action has 
been taken by some other employee or board of competent 
jurisdiction. 

Any case in which the Board of Appeals has rendered a 
decision falling within the terms of the instructions of the 
Administrator of April 11, 1934, should be forwarded to 
the office of the Chief of the Council without further action. 

(Signed) H. H. MILKS 

Approved: 

(Signed) H. L. McCoy 
H. L. McCoy 
Director of Insurance 

(Copy) 

Filed August 23, 1943 
Charles E. Stewart, Clerk 
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39 Exhibit C 

Form 3229 a 

VETERANS’ ADMINISTRATION 

July 3,1934 

From Chief, Insurance Claims Council 
To Members of the Council 

Subject Payment of insurance by reason of the provisions 
of Section 305, World War Veterans’ Act, 1924, 
as amended. 

Section 305 cases payable under the provisions of Sec¬ 
tion 35, Public 141, will continue to be handled under the 
present procedure. Other Section 305 cases will continue 
to be handled under the present procedure until they reach 
the adjudicator. When such cases reach the adjudicator, he 
will not award benefits of insurance or forward the case to 
the authorizer. He will diary the case ahead to be called at 
such later time as so advised. He will not advise the claim¬ 
ant or any other person or persons that a favorable de¬ 
cision has been rendered but will instead answer inquiries 
by advising that the claim is receiving consideration. 

A record of the cases so diaried will be kept separate 
from the other cases diaried so that they may be identified 
and called for further action at any time. 

No employee will until further notice advice either the 
claimant or other interested parties that any claim will be 
paid by reason of the provisions of Section 305. 

This instruction does not pertain to converted insurance. 

H. H. MILKS 

Filed 

August 23, 1943 
Charles E. Stewart, 
Clerk 
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40 


Exhibit E 


July 10,1934 

From: Chief Insurance Claims Council 
To: Members of the Council 

Subject: Payment of insurance by reason of the provi¬ 
sions of Section 30o, World War Veterans’ Act 
1924, as amended. 

The following instruction amending the instruction on 
the above subject dated July 3,1924, is hereby issued. 

If the decision on a claim for yearly renewable term in¬ 
surance is that the insured veteran did not become per¬ 
manently and totally disabled at any time while his contract 
of insurance was in force by reason of the payment of pre¬ 
miums but did become permanently and totally disabled 
at any other time, then the decision writer will refer such 
decision to the reviewer. 

The reviewer will make notation on the decision as to 
whether insurance benefits are payable under Section 305, 
together with the date and his initials, and will then refer 
such decision to the medical member who will dispose of 
same as provided by existing instructions. 

All favorable decisions under Section 305 will after ap¬ 
proval of the Chief of the Council, be referred to the adjudi¬ 
cator for action in accordance with the memorandum on 
the above subject dated July 3,1934. 


H. H. MILKS 

Filed 

August 23, 1943 
Charles E. Stewart, Clerk 
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41 Exhibit F 

Form 3229 a 


VETERANS’ ADMINISTRATION 

July 25,1934 

From Acting Chief, Insurance Claims Council 
To Members of the Council 

Subject Submission of cases to the Administrator under 
Section 35, Public 141, wherein insurance is pay¬ 
able by reason of Section 305. 

Before any case in which the insurance appears to be 
payable because of the provisions of Section 305, World 
War Veterans’ Act of 1924, as amended, is presented to the 
Administrator under the provisions of Section 35, Public 
141, the compensation rating, upon which it is proposed to 
pay the insurance should be reviewed by the Assistant Ad¬ 
ministrator in Charge of Compensation and Pension. 

The case should be submitted to the Assistant Adminis¬ 
trator in Charge of Compensation and Pension by memo¬ 
randum over the signature of the Assistant Administrator 
in Charge of Finance and Insurance. 


a. j. McIntyre 
F iled August 23, 1943 
Charles E. Stewart 
Clerk 
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40 


Exhibit E 


July 10,1934 

From: Chief insurance Claims Council 
To: Members of the Council 

Subject: Payment of insurance by reason of the provi¬ 
sions of Section 305, World War Veterans’ Act 
1924, as amended. 

The following instruction amending the instruction on 
the above subject dated July 3, 1924, is hereby issued. 

If the decision on a claim for yearly renewable term in¬ 
surance is that the insured veteran did not become per¬ 
manently and totally disabled at any time while his contract 
of insurance was in force by reason of the payment of pre¬ 
miums but did become permanently and totally disabled 
at any other time, then the decision writer will refer such 
decision to the reviewer. 

The reviewer will make notation on the decision as to 
whether insurance benefits are payable under Section 305, 
together with the date and his initials, and will then refer 
such decision to the medical member who will dispose of 
same as provided by existing instructions. 

All favorable decisions under Section 305 will after ap¬ 
proval of the Chief of the Council, be referred to the adjudi¬ 
cator for action in accordance with the memorandum on 
the above subject dated July 3,1934. 


H. H. MILKS 

Filed 

August 23, 1943 
Charles E. Stewart, Clerk 
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Exhibit F 


Form 3229 a 

VETERANS’ ADMINISTRATION 

July 25, 1934 

From Acting Chief, Insurance Claims Council 
To Members of the Council 

Subject Submission of cases to the Administrator under 
Section 35, Public 141, wherein insurance is pay¬ 
able by reason of Section 305. 

Before any case in which the insurance appears to be 
payable because of the provisions of Section 305, World 
War Veterans’ Act of 1924, as amended, is presented to the 
Administrator under the provisions of Section 35, Public 
141, the compensation rating, upon which it is proposed to 
pay the insurance should be reviewed by the Assistant Ad¬ 
ministrator in Charge of Compensation and Pension. 

The case should be submitted to the Assistant Adminis¬ 
trator in Charge of Compensation and Pension by memo¬ 
randum over the signature of the Assistant Administrator 
in Charge of Finance and Insurance. 

a. j. McIntyre 

Filed August 23, 1943 
Charles E. Stewart 
Clerk 
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42 Exhibit G 

Copy 

VETERANS’ ADMINISTRATION 

From Chief, Insurance Claims Council 
To Members of the Council 

Subject Payment of insurance by reason of the provisions 
of Section 305, World War Veterans’ Act of 1924, 
as amended 

August 20,1934 

With reference to the above subject the Acting Solicitor 
has advised that the Administrator has approved his opin¬ 
ion that— 

“ * * *no yearly renewable term insurance would be 
allowed hereafter, except in those cases comprehended 
by Section 35, Public No. 141, and those in which it may 
hereafter be found that permanent and total disability 
or death occurred at a time when the insurance was in 
force under premium paying conditions.” 

In view of the foregoing, no yearly renewable insurance 
except by virtue of Section 35, Public No. 141, will be al¬ 
lowed hereafter by reason of the provisions of Section 305, 
World War Veterans’ Act, 1924, as amended. 

/s/ H. H. MILKS 

Filed 

August 23, 1943 
Charles E. Stewart, Clerk 
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| 

Exhibit H 

VETERANS’ ADMINISTRATION 

i 

i 

March 28,1935 j 

! 

From Chief, Insurance Claims Council 1 

To Members of the Council 

Subject Instructions regarding payment of insurance un- ' 
der Section 305 

Replies to inquiries with reference to payment of insur- j 
ance by reason of the provisions of Section 305, World War 
Veterans’ Act, 1924, as amended, will include the following: ! 
“In reference to your claim for insurance benefits j 
under Section 305 of the World War Veterans’ Act, I 
as amended, you are advised that the Veterans’ Ad- j 
ministration is now awarding no benefits on Term In¬ 
surance, except as is comprehended by Section 35 of 1 
Public No. 141, 73rd Congress, and those in which it is j 
found that permanent and total disability or death oc¬ 
curred at a time when the insurance was in force under 
premium paying conditions. 

The question of whether Section 17 of the Economy Act 
(Public No. 2, 73rd Congress) repeals Section 305 of 
the World War Veterans’ Act, as amended, in view of 
the decision of the Supreme Court of the United States 
in the cases of Wilner and Lynch, is expected to be pre- I 
sented for judicial determination at an early date. 
Therefore, the Veterans’ Administration, at present, 

7 • m I 

will not consider any claims for insurance under said 
Section 305, except those above mentioned.” j 

| 

H. H. MILKS | 


i 
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47 Proceedings 

% 

(It was stipulated by and between counsel that the fol¬ 
lowing deposition of H. L. McCoy might be taken at his of¬ 
fice, Room 700, U. S. Veterans’ Administration, Washing¬ 
ton, D. C., instead of at Room 1206 Peoples Life Insurance 
Building, 1343 II Street, X. W., Washington, in the District 
of Columbia, as set forth in the attached Notice to Take 
Depositions.) 


Whereupon, H. L. McCOY 

a witness produced on behalf of the plaintiffs, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination by Mr. Miller: 

Q. Will you please state your name, residence and oc¬ 
cupation ? A. H. L. McCoy, 24 East Woodbine Street, 
Chevy Chase, Maryland, Director of Insurance, U. S. 
Veterans' Administration. 

Q. When were you appointed Director of Insurance? 
A. July 1, 1931. 

Q. And have you been Director of Insurance con- 
48 tinuously since that time? A. I have. 

(,). And are you still Director of insurance of the 
U. S. Veterans’ Administration? A. Yes. 

Q. In the course of your duties as Director of Insur¬ 
ance of the U. S. Veterans’ Administration, do you have 
supervision over the Insurance Claims Council ? A. T do. 

Q. What is the function of the Insurance Claims Coun¬ 
cil? A. The Insurance Claims Council passes on the 
question of whether or not total and permanent disability 
exists in the claims made for benefits under term insurance; 
automatic insurance, and U. S. Government life insurance. 
It also handles medical question as to the good health- of 
applicants for now insurance, and reinstatement. 
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Q. In considering whether or not a claimant for yearly 
renewable term insurance is totally and permanently dis- ! 
abled, they render formal decisions upon the questions, do 
they not? A. They do. 

Q. On March 20,1933, did the Insurance Claims Council ! 
cease considering claims for total and permanent dis- 

49 ability under term insurance? A. Yes, sir; it did. 

Q. Why was that? A. Because of the passage 
of the Act of March 20, 1933, known as the Economy Act. ! 

Q. In 1934, did the Insurance Claims Council resume 
consideration of insurance claims? A. It did, shortly fob 
lowing the decision of the Supreme Court of the United 
States in the case of Lynch and Wilner v. the United States. 

Q. What instructions were issued after this decision 
with reference to the reconsidering or resumption of con¬ 
sideration of claims? A. I have here a copy of instruc¬ 
tions dated July 6, 1934, to the Employees of the Council i 
that term insurance cases, with the exception of those com¬ 
ing under the provisions of Section 305, may now be adjudi¬ 
cated. That is signed by H. H. Milks, Chief, Insurance J 
Claims Council. 

Mr. Becker: I move to strike any reference in j 
the answer relative to Section 305 of the W r orld War 
Veterans’ Act, as Amended, as being incompetent 
and irrelevant to this case, there being no issue ; 
raised; and for the further reason that it is ad- j 
mitted that a sufficient disagreement has existed in 
this suit since January 31, 1925 upon which a suit 
under Section 305 could be based. 

Mr. Miller: I do not so admit. 

By Mr. Miller: 

50 Q. W 7 ben you mention Section 305, what law do j 
vou have reference to? 

Mr. Becker: The same objections as to the pro- j 
ceeding question. 
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The Witness: The World War Veterans’ Act of 
1924, as Amended. 

By Mr. Miller: 

Q. Is this paper which 1 hand you the instructions which 
you referred to* A. (Examining: document handed wit¬ 
ness by plaintiff’s counsel): It is. 

Mr. Miller: 1 ask the reporter to mark this 
Plaintiff's Exhibit No. 1. 

('file document above described, being: ‘‘Memo¬ 
randum for Employees of the Council” was marked 
by the reporter as Plaintiff’s Exhibit No. 1). 

Bv Mr. Miller: 

•> 

Q. This is the official instruction issued pursuant to 
law with reference to the resumption of consideration of 
term insurance claims.' A. It is. 

Mr. Miller: Plaintiff offers this in evidence. 

51 Mr. Becker: The exhibit is objected to as to that 

portion relative to Section 305, on the ground that 
it is incompetent and irrelevant, for the reason 
stated in the objection to the previous question. 

(The document referred to was received in evi¬ 
dence as Plaintiff’s Exhibit No. 1). 

By Mr. Miller: 

Q. Did there come a time when the Insurance Claims 
Council resumed consideration of insurance claims covered 
by the provisions of Section 305 of the World War 
Veterans’ Act of 1.924, as Amended? 

Mr. Becker: Objected to as being incompetent 
and irrelevant, there being no question raised by 
defendant in this case as to lack of disagreement un¬ 
der Section 305 of the World War Veterans’ Act of 
1924, as Amended, upon which a suit may be based. 

The Witness: Yes. 
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By Mr. Miller: 

Q- When was that? A. On April 13, 1937, an instruc¬ 
tion was issued to the Members of the Council by the Chief 
ot that organization, H. H. Milks, to resume consideration 
of cases under Section 305 or 309, World War Veterans’ 
Act or Section 408, War Bisk Insurance Act. 

This instruction to the members of the Council was 
based upon an instruction dated April .1, 1937, from 

52 the Administrator of Veterans’ Affairs to Mr. 
Breining, the Assistant Administrator, under whom 

the insurance service functions. * 

Mr. Becker: I move to strike the answer on the 
ground that it is incompetent and irrelevant in this 
case, for the same reasons stated in the objections 
to the previous questions. 

By Mr. Miller: 

Q. These instructions that you have just referred to in 
answer to the previous question, Mr. McCoy, were instruc¬ 
tions issued bv the Veterans’ Administration under au- 

w 

thority of law, to the officials and employees of the 
Veterans’ Administration? A. Yes, sir, they were. 

Mr. Miller: I ask that instructions dated April 
13, 1937, be marked Plaintiff’s Exhibit No. 2 by the 
reporter, and I ask that instructions dated April 1, 
1937, just referred to by the witness, be marked 
Plaintiff’s Exhibit No. 3 by the reporter. 

(The documents above described, being instruc¬ 
tions to “Members of the Council, Sections 305, 309 
and 408 cases”, dated April 13, 1937, and instruc¬ 
tions to “Mr. Breining, Assistant Administrator,” 
dated April 1, 1937, were marked by the reporter as 
Plaintiff’s Exhibits Nos. 2 and 3, respectively.) 

53 Mr. Miller: I also ask that copy of the opinion 
of the Honorable Homer Cummings, Attorney Gen¬ 
eral, to Brigadier-General Frank T. Hines, Adminis¬ 
trator of Veterans Affairs, dated January 13, 1937, 
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which is appended to instructions to Mr. Breining, 
Assistant Administrator, dated April 1, 1937, con¬ 
sisting of two pages, he marked Plaintiff's Exhibits 
3(a) and 3(b), respectively. 

(The document above described was so marked 
by the reporter as Plaintiff's Exhibits 3(a) and 
3(h), respectively. 

Mr. Miller: Plaintiff now offers in evidence Plain¬ 
tiff’s Exhibit No. 2, Plaintiff's Exhibit No. 3, and 
Plaintiff's Exhibits Xos. 3(a) and 3(b). 

Mr. Becker: Objected to as incompetent and ir¬ 
relevant for the same reasons as contained in tin* 
objections to the admission of Plaintiff's Exhibit 
No. 1. 

(Received in evidence as Plaintiff’s Exhibits Xos. 
2, 3, 3(a) and 3(b), respectively.) 

Q. After the Supreme (’ourt of the United States on 
June 4, 1934, handed down a decision in the case of Lynch 
and Wilner versus the United States, state whether or not 
there was a certain opinion written by the Solicitor, the 
original approved by the Administrator of Veterans’ 
Affairs on August 3, 1934, and promulgated for ob- 
54 servation bv the Veterans' Administration 1 A. 

tt 

There was. 

Q. I ask if that paper which 1 have just handed you is 
that document? A. It is. 

Mr. Miller: I ask that this (indicating) be marked 
Plaintiff’s Exhibit No. 4. 

(The document referred to, dated July 18, 1934, 
addressed to “The Acting Solicitor, The Adminis¬ 
trator, Repeal Section 305’* and signed “James T. 
Brady, Office of the Solicitor” was marked as Plain¬ 
tiff’s Exhibit No. 4 by the reporter.) 

Mr. Miller: l offer in evidence Plaintiff’s Exhibit 
No. 4. 
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Mr. Becker: Objected to as incompetent and ir¬ 
relevant for the same reasons as stated in the objec¬ 
tion to the introduction of Plaintiff’s Exhibit Xo. 
1 . 

By Mr. Miller: 

Q. These records which you have identified, Mr. McCoy, 
are official records of the U. S. Veterans' Administration, 
made in the regular course of business of that Administra¬ 
tion A. They are. 

Q. Mr. McCoy, in the case of Everett Dyer, XC 
53 Xo. 488,309, I believe the insurance Claims Council 
Council rendered a decision under date of April 27, 
1935; did it not f A. It did. 

Q. Is this paper I am handing you that decision? A. 
It is. 

Mr. Miller: I ask that that document be marked 
“Plaintiff’s Exhibit Xo. 5” by the reporter. 

(The document referred to, dated April 27, 1935, 
“Decision of Insurance Claims Council, In re: Dyer, 
Everett'’ was marked by the reporter as Plaintiff's 
Exhibit Xo. 5). 

By Mr. Miller: 

Q. Then again, on April 29, 1939, the Insurance Claims 
Council rendered a decision in this same case? A. It did. 

Q. Is this paper I am handing you that decision? A. 
It is. 

Mr. Miller: I ask that this document be marked 
Plaintiff’s Exhibit Xo. 6 by the reporter. 

(The document referred to, dated April 26, 1939, 
“Decision of Insurance Claims Council, In re: Dyer 
Everett” was marked by the reporter as Plaintiff’s 
Exhibit No. 6.) 

Mr. Miller: Plaintiff now offers in evidence 
Plaintiff’s Exhibits Nos. 5 and 6, respectively. 
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56 (Received in evidence as Plaintiff’s Exhibits Xos. 
5 and 6, respectively.) 

Mr. Becker: 1 object to the introduction of these 
two exhibits, on the ground that they are incompe¬ 
tent and irrelevant; and for the reason that thev con- 

* 

tain opinions of the Insurance Claims Council— 
excepting that it is admitted they are admissible 
for the purpose of showing that the Insurance 
Claims Council did, on these dates, deny the right 
of the insured to benefits under his contract. 

(It is hereby stipulated by and between counsel 
for plaintiff' and for the defendant that photostatic 
copies of the two exhibits above described and re¬ 
ferred to; namely Plaintiff’s Exhibits Xos. 5 and 6, 
respectively, may be attached to and made a part of 
this deposition the same as if the original papers 
themselves were attached hereto, the originals being 
U. S. Government records.) 

Bv Mr. Miller: 

•> 

Q. When the Insurance Claims Council acted in this 
case on April 27, 1935, were they then operating under in¬ 
structions issued on July 6, 1934, as contained in Plain¬ 
tiff’s Exhibit Xo. 1? 

Mr. Becker: The question is objected to, as in¬ 
competent and irrelevant, and for the same reasons 
as shown in the objection to the admission of Plain- 

57 tiff’s Exhibit Xo. 1. 

The Witness: The answer is “Yes”. 

Mr. Miller: That is all. I am through. 

CROSS EXAMIXATION by Mr. Becker: 

Q. Mr. McCoy, in the decision of April 27,1935, is there 
anything which shows, on its face, that Section 305 of the 
World War Veterans' Act was or was not considered by 
the Insurance Claims Council? A. There is not. 

Q. As far as the decision itself shows, this claim for 
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insurance benefits was denied by the Insurance Claims 
Council for all purposes; was it not? 

Mr. Miller: I object to the question, first on the 
ground that it is vague, indefinite and uncertain; 
second, it is leading; and third for the reason that 
the document in question speaks for itself. 

The Witness; It was. 

By Mr. Becker: 

Q. Mr. McCoy, have you, within the last two or three 
days, reviewed the Veterans’ Administration files of this 
veteran, particularly the compensation ratings? A. I 
have. 

Q. Under compensation rating which was in force as of 
April 27, 1935, was there any reason for the Insur- 
58 ance Claims 'Council to consider this case under Sec¬ 
tion 305? 

Mr. Miller: 1 object to the question because it 
goes beyond the scope of direct examination. 

The Witness: The compensation rating in effect 
on April 27, 1935 showed no compensable disability 
at the time of the lapse of the veteran’s insurance, 
following discharge; consequently the first condition 
imposed by Section 305 of the W^orld War Veterans’ 
Act was not fulfilled, and no finding of permanent 
and total disability as of a date subsequent to the 
time when the insurance was in force by the pay¬ 
ment of premiums could have matured the veteran’s 
insurance under the provisions of Section 305 of the 
World War Veterans’ Act. 

Mr. Becker: I think that is alL 

RE-DIRECT EXAMINATION by Mr. Miller: 

Q. At what time did the Veterans’ Administration first 
give this veteran Everett Dyer his 10 per cent compensable 
disability rating from the date of discharge? A. On 
March 11, 1921. 
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Q. What was his disability rating as assigned to Everett 
Dyer on March 11, 1932? A. (Reading): “Temporary par¬ 
tial 10'/- from date of discharge (May 21, 1919, to April 22, 
1920). Temporary total April 22, 1920, due to war neurosis, 
Incompetent.” 

59 Q. Then was this rating later confirmed on No¬ 
vember 2, 1921.' A. Yes; it was. 

Mr. Miller: I hand you, Mr. McCoy, a statement 
of retroactive compensation payments made in this 
case, under the seal of the Veterans* Administra¬ 
tion, pursuant to the provisions of Public 430, 74th 
Congress (handing document to witness). 

By Mr. Miller: 

Q. I ask you if that paper which I have just handed you 
correctly shows the transcript of the disability compen¬ 
sation made in this case, according to the files of the U. S. 
Veterans’Administration? A. It does. 

Mr. Miller: I ask that the paper just referred to 
be marked as Plaintiff's Exhibit No. 7 by the re¬ 
porter. 

(The document above described dated August 28, 
1939, signed “II. Y. Stirling, Director of Finance” 
was marked as Plaintiff’s Exhibit No. 7 by the re¬ 
porter.) 

Mr. Miller: I offer that in evidence. 

(Received in evidence as Plaintiff’s Exhibit No. 7.) 

RE-CROSS EXAMINATION by Mr. Becker: 

60 Q. None of the ratings referred to in re-direct 
examination were in effect, in so far as the Veterans’ 

Administration is concerned, on either April 27, 1935 or in 
1939, when the Insurance Claims Council considered this 
case; were they? 

Mr. Miller: I object to the question for the rea¬ 
son that it calls for a conclusion of the witness, and 
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a construction of the applicable law, and as lead¬ 
ing. 

The question as to whether or not a compensa¬ 
tion rating is in effect for insurance purposes is a 
question for the court and not for this witness to de¬ 
termine. In this connection, attention is invited to 
the decisions of the U. S. Circuit Court of Appeals 
for the Fourth Circuit of U. S. v. Ellison, 74 Fed. 
(2d) 864; certiorari denied, 295 U. S. 750; and U. S. 
v. Sellers, 75 Fed. (2d) 623; certiorari denied, 295 
U. S. 763, in both of which cases the Government 
ask the United States Supreme Court for a writ of 
certiorari, and in both of which cases the United 
States Supreme Court denied the Government’s pe¬ 
tition for certiorari. 

Further, the opinion of this witness is incompetent 
and irrelevant in this respect, for the reason that 
whether the U. S. Veterans’ Administration followed 
the law as enunciated by the Court is immaterial in 
so far as this particular case is concerned. The law 
61 is definitely fixed. 

Mr. Becker: The defendant withdraws the pre¬ 
vious question. 

By Mr. Becker: 

Q. Mr. McCoy, under the regulations of the U. S. Veter¬ 
ans’ Administration as in existence in 1935 and 1939, did the 
Insurance Claims Council consider the above referred to 
ratings; that is, the rating of March 11 and of November 
2, 1921, when considering the claim for insurance; or 
did they consider the rating of January, 1925? 

Mr. Miller: The same objections. 

The Witness: The last compensation rating of 
record would, under the practice of the Insurance 
Claims Council, and the approved precedents of the 




60 


Veterans’ Administration, govern the determina¬ 
tion of whether or not insurance was payable under 
Section 303 of the World War Veterans’ Act, as 
Amended. 

Mr. Becker: That is all. 

RE-RE-DIRECT EXAMINATION by Mr. Miller: 

Q. Were the compensation ratings of March 11, 1921, 
which were quoted by you into the record, and rating of 
November 2,1921, mentioned by you above, ever retroactive¬ 
ly terminated by reason of fraud, according to the official 
records of the Veterans’ Administration? 

62 Mr. Becker: Objected to as incompetent and ir¬ 
relevant, and asking the witness to express an opin¬ 
ion. 

The Witness: No. 

Mr. Miller: That is all. 

M r. Becker: That is all. 


H. L. McCOY. 

Subscribed and sworn to before me this day of 
March, A. D. 1940. 


BERNICE JAY COLLINS, 
Notary Public, D. C. 


My commission expires: February 1, 1943. 
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64 Exhibit D 

July 6 
1934 

MEMORANDUM 

For 

Employees of the Council: 

Term insurance cases, with the exception of those coining 
under the provisions of Section 303, may now be adjudi¬ 
cated. 

H. H. MILKS, 

Chief , Insurance Claims Council. 


65 Exhibit I 

COPY 

April 13, 1937 
FDB 

Chief, Insurance Claims Council 
Members of the Council 
Sections 305, 309 and 408 Cases 

In reviewing pending claims for insurance benefits where¬ 
in a permanent and total disability is alleged at any cer¬ 
tain time and such claims as may hereafter be filed, con¬ 
sideration will be given whether insurance benefits may be 
paid under the provisions of Sections 305, 309, World War 
Veterans’ Act, or Section 408, War Risk Insurance Act, 
regardless of whether a claim for benefits by reason of said 
section is pending. 

In considering whether benefits are payable by reason of 
the provisions of the sections above mentioned, a current 
rating for compensation will be accepted provided it is not 
more than two years old. If the compensation rating is 
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more than two years old, then before insurance benefits are 
awarded, the case must be referred to the Assistant Ad¬ 
ministration in Charge of Compensation and Pensions as 
was done in cases arising under Section 35, Public 141. 

No review of insurance files will be instigated for the 
purpose of ascertaining whether a claim for benefits under 
the provisions of the above enumerated sections has been 
filed. 

If and when a claim for benefits under the above named 
sections is filed, a consideration will be given such claim 
notwithstanding a decision may have been rendered on a 
claim for benefits as of a date in which insurance was in 
force under premium paying conditions. 


H. H. MILKS. 


66 Plaintiff’s Exhibit No. 3 

Copy 

VETERANS’ ADMINISTRATION 
Offick of Administrator of Veterans’ Affairs 

April 1, 1937 

To: Mr. Breining, Assistant Administrator 
From: Administrator 

Subject: Instructions Regarding Action of Insurance 
Service on Section 305 cases. 

Decision of Circuit Court of Appeals, Fourth 
Circuit, United States vs. Weaver. 

Reference is made to the attached memorandum of March 
26, 1937, from the Executive Assistant to the Administra¬ 
tor, having to do with certain questions raised by you in 
your memorandum to me dated .January 29,1937. 
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Regarding Question 1, which reads as follows: 

“Should a review of insurance filed be instigated for 
the purpose of ascertaining whether a claim for benefits 
under the provisions of Section 305 has been filed or 
should such consideration await a new claim?” 
you are advised that there will be no general review but you 
should act on claims presented or currently pending. 

Regarding Question 2, which reads as follows: 

“Should claims for alleged permanent and total dis¬ 
ability at any certain time be also considered as to 
possible benefits under Section 305 regardless of 
whether a claim for such is pending, or should this con¬ 
sideration await the filing of a specific claim?” 
you are advised that in reviewing currently pending claims 
and those prospectively to be filed for alleged permanent 
and total disability at any certain time, consideration also 
should be given at the same time to possible benefits under 
Section 305. 

Regarding Question 3 which reads as follows: 

“In the event such cases are to be considered for the 
purpose of determining whether benefits are payable 
G7 under Section 305, should the current rating for com¬ 
pensation be accepted, or should the cases be referred 
to the Assistant Administrator in Charge of Compen¬ 
sation and Pensions for confirmation, as was done in 
cases arising under Section 35, Public No. 141?” 
you are advised that ratings should be confirmed through 
reference to the Assistant Administrator in Charge of Com¬ 
pensation and Pensions if more than two years old. 

It is my understanding that with the above policy settled 
you will now initiate necessary instructions to give effect 
to the opinion of the Attorney General. 


(S) FRANK T. HINES 
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68 Plaintiff's Exhibit No. 3(a) 

OFFICE OF THE ATTORNEY GENERAL 
Washington, D. C. 

January 13, 1937 

Brigadier-General Frank T. Hines 
Administrator of Veterans* Affairs 
Washington, 1). C. 

My dear General Hines: 

I have your letter of December 19, 1936, in which you 
inquire as to whether a writ of certiorari will be sought in 
United States v. Weaver, decided November 9, 1936, by the 
Circuit Court of Appeals for the Fourth Circuit, and re¬ 
quest that if this is not done I give you my opinion as to 
'whether the Administration should change its practice of 
denying claims under Section 305 of the World War Vet¬ 
erans’ Act. 

The holding of the Circuit Court of Appeals that the 
right conferred by Section 305 of the World War Veterans’ 
Act is a contractual one not subject to repeal by the Con¬ 
gress finds support in the judgments of a number of United 
States District Courts which have reached the same conclu¬ 
sion in cases defended upon the ground that Section 305 
was repealed by Section 17 of the Act of March 20, 1933, 
commonly called the Economy Act. Moreover, as Judge 
Soper states in the Weaver opinion, the courts have con¬ 
sistently “held contrary to the Government’s contention 
that the District Courts have jurisdiction of controversies 
arising under Section 305 because they come within the pur¬ 
view of Section 19 of the World War Veterans’ Act, 38 
U.S.C.A. 445, which limits the jurisdiction of District Courts 
to those cases in which there is a disagreement ‘as to claim 
under a contract of insurance’.’’ See United States v. 
Ellison , 74 F. (2d) 864 (C.C.A. 4th); certiorari denied, 295 
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U. S. 750; United States v. Sellers, 75 F. (2d) 623 (C.C.A. 
5th) certiorari denied, 295 U. S. 765; United States v. 
\ ance, 43 F. (2d) 975 (C. C. A. 8tli); Sprencel v. United 
States, 47 F. (2d) 501 (C.C.A. 5th); United States v. Hen¬ 
drickson, 53 F. (2d) 797 (C.C.A. 10th); United States v. 
Knott, 69 F. (2d) 907 (.C.A. 6th). 


69 Plaintiffs Exhibit No. 3(b) 

Furthermore, there is no provision in the Economy 
Act specifically directed to the repeal of Section 305, 
and the contention that this section has been repealed must 
rest upon the language of Section 17 repealing “all laws 
granting or pertaining to yearly renewable term insur¬ 
ance”. The repeal of contract rights attempted by the 
foregoing provision was held invalid in Lynch v. United 
States, 292 U. S. 571, and, assuming that Section 305 might 
have been repealed, there is no evidence that the congress 
intended to repeal that specific Section if the clause in ques¬ 
tion should be held void in other respects. 

It has been determined not to seek a writ of certiorari in 
the Weaver case. The appeal in that case was authorized 
in order that we might have the benefit of the judgment of 
an appellate court upon the problem. The continued course 
of judicial interpretation is contrary to the Government’s 
position. I feel, therefore, that your Administration would 
be fully justified in changing your practice, so as to recog¬ 
nize the effect of these judgments. 

Sincerely, 

/s/ HOMER CUMMINGS 
Attorney General 
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70 Plaintiff s Exhibit No. 4 


Juiy 18,1934 
C 

With reference to the attached memorandum from Mr. 
Breiuing which was transmitted to this Office on June 30, 
1934, requesting recommendation, you are advised that al¬ 
though the Department of Justice has been considering the 
possibility of asking for a writ of certiorari to the Supreme 
Court of the United States in a case which would decide 
whether Section 305 of the World War Veterans Act, as 
amended, was repealed, the most recent advice from that 
Department is that the Solicitor General has not definitely 
determined what course will be pursued. In view of that 
fact you are advised that it is my opinion that the Adminis¬ 
tration should dispose of the cases involving this Section 
of the statute which cannot be adjudicated under Public 
Xo. 141, Section 35, on the theory that Section 305 has been 
repealed and deny awards in cases involving that Section. 

As you know this Office has been studying the decision of 
the Supreme Court of the United States of June 4, 1934, in 
the insurance suits brought by Margaret Shea Lynch and 
Sam Wilner. Both suits were commenced in April 1933 
subsequent to the enactment of Public Xo. 2, 73rd Congress, 
The insured in the Lynch case paid premiums until Septem¬ 
ber 1, 1919, and the suit alleged that he was permanently 
and totally disabled as of September 1, 1919, and died No¬ 
vember 27, 1924. In the Wilner case, the insured paid no 
premiums subsequent to his discharge which occurred 
March 31,1919, but the suit alleged that he was permanent¬ 
ly and totally disabled as of April 15, 1919. Wilner was 
rated by the Administration as permanent and total from 


The Acting Solicitor 
The Administrator 
Repeal of Section 305 



September 5, 1928, and Lynch from October 26, 1924. Wil- 
ner was compensated from date of discharge for battle 
wounds but Lynch filed no claim during his lifetime. 

In the VVilner case permanent and total disability is al¬ 
leged to have occurred within the grace period, and in the 
Lynch case it is alleged to have occurred at a time when the 
insurance was in force under premium payment conditions. 
It therefore appears that in neither case was the plaintiff 
relying on Section 305 even though the facts alleged would 
comprehend Section 305. In statements of facts in his de¬ 
cision Justice Brandeis mentions that in each case it was 
alleged that the insured “was entitled to compensation 
sufficient to pay the premiums on the policy until it matured 
by death; that no compensation had ever been paid, 
71 that the claim for payments was presented by the 
beneficiary after the death of the insured; that pay¬ 
ment was refused and that thereby the disagreement arose 
which the law makes a condition precedent to the right to 
bring suit.’’ 

This statement does not suggest what importance the 
court thought the provisions of Section 305 might have in 
the settlement of the two cases, and the decision makes no 
further reference to said Section except in Note No. 4, cited 
to that part of the text of the opinion in which the court 
acknowledges the fact that “from time to time, privileges 
granted were voluntarily enlarged and new ones were given 
by the Government,’’ this latter language being in opposi¬ 
tion to the Court’s observation, that “Within certain limits 
of application this form (of policy) was deemed authorized 
by the Act, United States v. White, 270 U. S. 175, 180, and, 
as held in that case, one whose vested rights were not there¬ 
by disturbed could not complain of subsequent legislation 
affecting the terms of the policy.’’ 


I do not believe the decision can be taken as holding that 
Section 305 is a part of the contract of insurance which can¬ 
not be abrogated or under which rights cannot be curtailed 
without violating the fifth amendment to the Constitution. 
The contract of yearly renewable term insurance issued in 
these cases under the Act of October 6, 1917, and which 
was “subject in all respects to the provisions of such Act, 
or any amendments thereto, and of all regulations there¬ 
under, now in force or hereafter adopted,” all of which, to¬ 
gether with the policy, the application therefor, and the 
terms and conditions published under authority of the Act, 
constituted the contract, required the insured to pay pre¬ 
miums. The provision in the original formal contract was 
as follows: 

“Premiums shall be paid monthly on or before the 
last day of each calendar month and will, unless the 
insured otherwise elects in writing, be deducted from 
any pay due him/her from the United States or deposit 
by him/her with the United States, and, if so to be de¬ 
ducted a premium when due will be treated as paid, 
whether or not such deduction is in fact made, if upon 
the due date the United States owe him/her on account 
of pay or deposit an amount sufficient to provide the 
premium, provided that the premium may be paid 
within 31 days after the expiration of the month, 
during which period of grace the insurance shall re- 
72 main in full force. If any premium be not paid, 
either in cash or by deduction as herein provided, 
when due or within the days of grace, this insurance 
shall immediately terminate, but may be reinstated 
within six months upon compliance with the terms and 
conditions specified in the regulations of the bureau.” 
(Bulletin No. 1.) 

This provision was modified from time to time as neces¬ 
sity required it, both for men in the active service and 
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those who had been discharged, but there was nothing which 
ever relieved the insured from payment of premiums until 
Section 408 of the War Kisk Insurance Act, which eventual¬ 
ly evolved into Section 305 of the World War Veterans’ 
Act, as amended, was passed. This provision grew out of 
no agreement or contract with the men, but wholly out of 
an equitable theory evolved by the Congress to the effect 
that where an insured permitted his policy to lapse at a 
time when he was suffering with a service connected dis¬ 
ability for which compensation was payable, the policy 
would be considered as not having lapsed in the amount 
in which the compensation, if applied as premiums, would 
have kept it in force. The theory of this legislation needs 
no prolonged explanation in order to make it clear, it is 
a wholly equitable provision and a privilege voluntarily 
granted by the Government which could be withdrawn at 
any time. That the compensation mentioned in Section 
305 was a gratuity which “Congress was free to reduce” 
or withdraw at any time is admitted bv this decision as 
well as all authorities which have ever given the matter 
any consideration. That the arrangement outlined in 
Sections 408 and 305 which permitted an automatic balanc¬ 
ing of the accounts between the Government and the in¬ 
sured on the fiction that “tke premium money had all the 
time been in the Government’s other pocket”, in the lan¬ 
guage used by the Circuit Court of Appeals in United 
States vs. Woolen, 25 Fed. (2d) 673, if it had involved any 
other money due from the Government to the man except 
one founded on gratuity would be worthy of more serious 
consideration as to the possibility of its being a contract 
right which was contemplated by the above quoted lan¬ 
guage from Bulletin No. 1; but when one considers that 
it was not only uncollected disability compensation which 
-was available for this purpose, but also compensation 
which was uncollectible because of the limitations of the 
compensation laws, it is more forcibly borne in than ever 
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T do not believe the decision can be taken as holding that 
Section 305 is a part of the contract of insurance which can¬ 
not be abrogated or under which rights cannot be curtailed 
without violating the fifth amendment to the Constitution. 
The contract of yearly renewable term insurance issued in 
these cases under the Act of October 6, 1917, and which 
was “subject in all respects to the provisions of such Act, 
or any amendments thereto, and of all regulations there¬ 
under, now in force or hereafter adopted,” all of which, to¬ 
gether with the policy, the application therefor, and the 
terms and conditions published under authority of the Act, 
constituted the contract, required the insured to pay pre¬ 
miums. The provision in the original formal contract was 
as follows: 

“Premiums shall be paid monthly on or before the 
last day of each calendar month and will, unless the 
insured otherwise elects in writing, be deducted from 
any pay due him/her from the United States or deposit 
by him/her with the United States, and, if so to be de¬ 
ducted a premium when due will be treated as paid, 
whether or not such deduction is in fact made, if upon 
the due date the United States owe him/her on account 
of pay or deposit an amount sufficient to provide the 
premium, provided that the premium may be paid 
within 31 days after the expiration of the month, 
during which period of grace the insurance shall re- 
72 main in full force. If any premium be not paid, 
either in cash or by deduction as herein provided, 
when due or within the days of grace, this insurance 
shall immediately terminate, but may be reinstated 
within six months upon compliance with the terms and 
conditions specified in the regulations of the bureau.” 
(Bulletin No. 1.) 

This provision was modified from time to time as neces¬ 
sity required it, both for men in the active service and 
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those who had been discharged, but there was nothing which 
ever relieved the insured from payment of premiums until 
Section 408 of the War Risk Insurance Act, which eventual¬ 
ly evolved into Section 305 of the World War Veterans’ 
Act, as amended, was passed. This provision grew out of 
no agreement or contract with the men, but wholly out of 
an equitable theory evolved by the Congress to the effect 
that where an insured permitted his policy to lapse at a 
time when he was suffering with a service connected dis¬ 
ability for which compensation was payable, the policy 
would be considered as not having lapsed in the amount 
in which the compensation, if applied as premiums, would 
have kept it in force. The theory of this legislation needs 
no prolonged explanation in order to make it clear. Lt is 
a wholly equitable provision and a privilege voluntarily 
granted by the Government which could be withdrawn at 
any time. That the compensation mentioned in Section 
305 was a gratuity which “Congress was free to reduce" 
or withdraw at any time is admitted by this decision as 
well as all authorities which have ever given the matter 
any consideration. That the arrangement outlined in 
Sections 408 and 305 which permitted an automatic balanc¬ 
ing of the accounts between the Government and the in¬ 
sured on the fiction that “tke premium money had all the 
time been in the Government’s other pocket”, in the lan¬ 
guage used by the Circuit Court of Appeals in United 
States vs. Woolen, 25 Fed. (2d) 673, if it had involved any 
other money due from the Government to the man except 
one founded on gratuity would be worthy of more serious 
consideration as to the possibility of its being a contract 
right which was contemplated by the above quoted lan¬ 
guage from Bulletin No. 1; but when one considers that 
it was not only uncollected disability compensation which 
was available for this purpose, but also compensation 
which was uncollectible because of the limitations of the 
compensation laws, it is more forcibly borne in than ever 
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that it was not a property right given the insured under 
the contract but a gratuitous forbearance of the rights of 
Government under the contract where the insured was dis¬ 
abled from a cause traceable to service, presumptively 
or directly. It does not even seem necessary to 
73 aid for further argument that the premiums unpaid 
were never deducted or deductible from the uncol¬ 
lected compensation. 

It is my opinion that the Administration should, in the 
adjudication of claims on yearly renewable term insurance, 
consider that the Supreme Court’s decision does not stand 
for the proposition that Section 305 is a law relating to 
yearly renewable term insurance, which Section 17 could 
not validly repeal because of the prohibition of the fifth 
amendment regarding taking property without just com¬ 
pensation. This being the case, no yearly renewable term 
insurance would be allowed hereafter except these cases 
comprehended by Public No. 141, Section 35, and those in 
which it may hereafter be found that permanent and total 
disability or death occurred at a time when the insurance 
was in force under premium paying conditions. It is con¬ 
ceivable that the lower courts might find the Lynch and 
Wilner cases payable on this theory on the remand. 

However, I do not think it would be advisable for the 
Administration to rate these cases on the basis of Section 
305, as suggested by Mr. Breining, pending a court decision. 

JAMES T. BRADY 
OFFICE OF THE SOLICITOR 
This is a true copy of the original 
approved by the Administrator 
Aug. 3,1934. 

J. T. BRADY 
Acting Solicitor 


Att. 

Memo 

Files 
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74 Plaintiff’s Exhibit No. 5 

Copy 

Veterans Administration 
Insurance Form 543 
Rev. April, 1931 

DECISION OF 

INSURANCE CLAIMS COUNCIL 

Date Apr. 27,1935 
XC No. 488,309 
FDO NEB :vnf 

In re DYER, Everett 

(Name of Insured) 

(Deceased) 

(Address) 

CLAIM 

This record is before the Council on a claim for insurance 
benefits executed on the 20th day of September, 1932, and 
received in the Administration on September 26, 1932, in 
which it is stated that permanent and total disability began 
“about April 1, 1920.” 

FACTS 

The record shows the veteran entered service June 14, 
1917, being accepted for general military duty with no 
defects noted. He was discharged under honorable con¬ 
ditions because of demobilization on May 21, 1919. 

During service he was granted War Risk Term insurance 
in the sum of $10,000.00, which lapsed for nonpayment of 
premium due July, 1919. 

On the 29th day of July, 1920, the veteran executed 
formal application for compensation and stated at that 
time that his prewar occupation was that of student; that 
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following discharge he had been employed by the American 
Express Company from February to April 20, 1920, at a 
salary of $105.00 per month. At the time of the execution 
of this form he stated that he was a patient at the Mercy 
Hospital, Bay City, Michigan. 

There is a statement in file on the stationery of Claude 
R. Keyport, M. D., dated July 24, 1920, to the effect that 
the veteran first came to his office on April 22, 1920, and 
at that time gave a history of having felt well until three 
weeks previously when he had taken cold followed by 
slight middle ear complications; that for this condition he 
was treated for one week in Detroit prior to the visit to 
this doctor, and at the time he attended him he made a diag¬ 
nosis of acute encephalitis. 

75 The veteran was examined by the Administration 
in August of 1920, and diagnoses were made of 
chronic muscular rheumatism and amygdalitis. 

Several statements were submitted by physicians, which 
for the purposes of this review it is not deemed necessary 
to cite in detail. 

On October 3,1921, a diagnosis was made of disseminated 
sclerosis. He was then a bed patient. The record shows 
that the veteran died May 18,1922, the cause of death being 
stated as a lung abscess and a contributory cause as em¬ 
pyema. 

COMMENT 

In the review of this record the Council has noted par¬ 
ticularly the report supplied by the Adjutant General show¬ 
ing the veteran to have been discharged from service with 
no disease, injury or defect noted. The Council has also 
observed the admitted industrial history and the statement 
by the veteran’s attending physician as to the onset of the 
disability. 
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It is the opinion of the Council on the evidence now of 
record the veteran is not shown to have been permanently 
and totally disabled, for insurance purposes, at any time 
while the insurance contract was in force and the claim for 
insurance benefits is, therefore, denied. 

(s) D. M. CHANEY 
Medical Member 

(s) N. E. Bateman 
Legal Member 


80 DYER, Everett 

XC-488,309 


World War 

Compensation Payments Made in the Case of 
Everett Dyer 

I 

Approximate 

No. of Checks Period Covered Rate Amount Date of Issue 
To Mrs. Minnie Dyer, as legal Gdn. 
of Everett Dyer 

1 Init (5/22/19 through i 

4-22-20) .$ 8.00) 

4/23/20 through ) $1,149.78 6/1/21 

5/31/21 . 80.00) 

(a) 11 6/ 1/21 through 

4/30/22 . 80.00 880.00 


Total ... $2,029.78 

(a) Award discontinued 4/30/22 not due to service. 
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I hereby certify that the above statement is a true, cor¬ 
rect and complete record of compensation payments as 
shown by the accounts of the Accounting Division. 

(Signed) WM. H. HOLMES 
Wm. H. Holmes 
Chief, Accounting Division 


95 Order Sustaining Defendant's Defense 

of Limitations 

Civil Action No. 18,157. 

On this 27th day of November, 1944, came on to be con¬ 
sidered defendant’s plea to the jurisdiction of the Court 
upon the ground that this cause of action is barred by limi¬ 
tations, and, after having considered the evidence, the stip¬ 
ulation of facts and the pleadings filed herein, and having 
heard argument of counsel, and being fully advised in the 
premises, the Court is of the opinion and finds that defend¬ 
ant’s plea of limitations should be in all things sustained 
and that this Court is without jurisdiction. It is, therefore, 

ORDERED, ADJUDGED AND DECREED that this 
cause of action be, and the same is, hereby dismissed. 

Done in open Court this 27th day of November, 1944. 

E. DICKINSON LETT 
Justice 

Approved as to form: 

/s/ Warren E. Miller 
1343 H Street, N. W. 

Washington, D. C. 

Attorney for Plaintiffs 

Filed—November 27, 1944 
Charles E. Stewart, Clerk. 
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100 Points on Appeal 

Civil Action No. 18,157. 

(Filed May 16, 1945.) 

Comes now plaintiff in the above-entitled cause and des¬ 
ignates the following points on appeal: 

(1) The Court erred in sustaining defendant’s plea of 
limitations, in holding that the Court was without jurisdic¬ 
tion and in dismissing this cause. 

(2) Letter dated December 31, 1924, from Townsend & 
Bilitzke was a “claim” as prescribed by Section 19, World 
War Veterans’ Act, 1924, as amended July 3,1930. 

(3) Although no premiums were paid on the insurance 
which is the subject matter of this suit after June 1, 1919, 
nevertheless it was automatically reinstated by virtue of 
the action of the Government in rating insured’s disability 
compensation 10 per cent from date of discharge, under 
which rating $490.00 of uncollected disability compensation 
was available to, and automatically did revive this insur¬ 
ance. 

(4) Letter from Acting Assistant Director dated Jan¬ 
uary 31, 1925, was not a denial of this claim as contem¬ 
plated by the applicable law. 


WARREN E. MILLER 
1109 Earle Building 
Washington, D. C. 
Attorney for Plaintiff 
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Service of a copy of tlie foregoing authorities on appeal 
acknowledged this 16th day of May, 1945. 

EDWARD M. CURRAN 
United States Attorney 
Attorney for Defendant 

by D. Vance Swann 
Atty. Dept, of Justice. 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 


William A. Dyer, et al., 

v. 

United States of America. 


Civil Action No. 18,157 


Stipulation 

101 It is stipulated by and between counsel for plain¬ 
tiff and defendant in the above-styled cause that the 
following designated papers shall constitute the record on 
appeal in this cause: 

1. Complaint filed December 28,1942. 

2. Answer filed February 26, 1943, with Exhibits A and 

B. 

3. Stipulation of jurisdictional facts filed August 23, 
1943, with Exhibits 1, 1(a), 2, 2(a), 3, 4, 5, 6, 7, 8, 9 
and 10, together with Exhibits “A” through “I,” 
inclusive. 

4. Report of Commissioner filed August 23,1943. 

5. Order filed November 27, 1944, sustaining defend¬ 
ant’s defense of limitation. 



6. Notice of Appeal filed February 26, 1945. 

7. Memorandum of Deposit of February 26, 1945. 

8. Order permitting deposit of $50.00 in lieu of cost 
bond. 

9. Memorandum of deposit of $50.00 in lieu of cost bond. 

10. Orders extending time for filing record in Court of 
Appeals to May 16,1945, and May 26,1945. 

11. Statement of Points on Appeal, and 

12. A copy of the stipulation. 

WARREN E. MILLER 
13th & E Streets, N. W. 

EDWARD M. CURRAN 
United States Attorney 
Attorney for Defendant 

By D. Vance Swann 
Atty. Dept, of Justice 
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QSntteb States Court of Appeals: 

DISTRICT OP COLUMBIA 


No. 9032 

William A. Dyer, of Union City, Mich., Lula Lynch, 
Lula Lynch, Administratrix of the Estate of Everett 
Dyer, Deceased, and Lula Lynch, Administratrix of 
the Estate of Minnie Dyer, Deceased, Gaylord, Mich¬ 
igan, plaintiffs 

v. 

United States of America, defendant 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


COUNTERSTATEMENT of the case 

This is an appeal from an order of the District Court of 
the United States for the District of Columbia in a war-risk 
insurance case sustaining the Government’s defense of limi¬ 
tations and dismissing the action without a hearing on the 
merits (App. 74). 

The complaint filed December 28,1942, alleged in substance 
that Everett Dyer, while in the military service of the United 
States was granted war-risk insurance in the amount of 
$10,000, payable in monthly installments, in the event of 
death or total permanent disability; that he named his mother, 
Minnie Dyer, his brother, William A. Dyer, and his sister, 
Lula Dyer (now Lula Lynch), as beneficiaries in varying 
amounts (A. 1-2). 


(i) 
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The complaint further alleges that the insurance lapsed for 
nonpayment of the premium due for the month of June 1919 
and that the insured died May IS, 1922, but that death benefits 
were nevertheless payable because, it was in effect alleged, 
when the lapse occurred the insured was suffering from a com¬ 
pensable disability for which he had not then received com¬ 
pensation and there was sufficient compensation due and un¬ 
paid on the date of death to pay all of the premiums neces¬ 
sary to have maintained the insurance in force to that date 1 
(App. 2-3). 

The complaint alleged presumably with respect to the time¬ 
liness of the suit that a claim for insurance benefits had been 
filed with the Bureau of War Risk Insurance December 31, 
1924, but had not been considered on its merits and denied 
until April 26, 1939 2 (App. 4). 

The Government, in connection with its defense that the 
suit was barred by limitations, denied in its answer (App. 6, 
8-10) the allegations in the complaint that the claim of De¬ 
cember 31, 1924, was not considered on its merits or denied 
until April 26, 1939, and alleged on the contrary that the 
claim, if made as alleged, was denied on January 31, 1925; 
that no claim for insurance benefits was filed thereafter until 
September 31, 1932, when Minnie Dyer, as beneficiary filed 
a formal claim; that this claim was denied in May 1935, and 
that the denial on April 26, 1939, mentioned in the complaint, 
was made of a third claim which was not filed until January 
1939. 

The defense of limitations was heard upon a stipulation of 
facts (App. 13-17), the following of which are pertinent: 

Attorneys for Minnie Dyer wrote a letter dated December 
31, J.924ptrrTlTe~Btifea'u of War Risk Insurance advising that 
she had asked them to apply for “reinstatement” of the in- 

1 The cause of action stated in the complaint is apparently based upon 
Section 40S of the War Risk Insurance Act, as amended, or- Section 305 
of the World War Veterans’ Act, as amended, the pertinent portions of 
both of which are contained in Appellants’ Brief pp. 6-S. 

: In so alleging the plaintiffs were evidently relying upon the provision 
in Secttion 11), World War Veterans’ Act (Appellants’ Brief pp. 5-6) that 
the “limitation is suspended for the period elapsing between the filing in 
the Veterans’ Administration of the claim sued upon and the denial of said 
claim by the Administrator of Veterans’ Affairs. 
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surance, and requesting information and forms for applica¬ 
tion if she was entitled to have the insurance reinstated. The 
letter further stated that, if correctly informed that such 
an application must be made by January 1, 1925, “we 
trust that * * * this letter may be taken as a sufficient 

application to entitled Mrs. Dyer to save her claim.” The 
letter also stated that compensation at the rate of $8.00 per 
month had been paid the insured beginning May 22, 1919, the 
day following his discharge from the service, on account of 
injuries suffered in service. The letter was received in the 
Bureau January 3, 1925 (App. 20-21). 

Thereafter the case was referred to the Board of Appeals- 
(an agency of the Bureau) for a disability rating. On Jan¬ 
uary 12, 1925. the Board rendered a decision in effect that 
Dyer had not suffered from any compensable disability until 
April 20. 1920, but that his disability was total and permanent 
from that date until his death. The disability was held “as 
incurred in service’* under Section 200 of the World War Vet¬ 
erans’ Act (Ex. 2A, App. 22-23). This decision was referred 
to the Insurance Contact Section of the Claims Division which 
received it January 19, 1925. 3 

In a letter dated January 31, 19 25, to Minnie Dyer’s at¬ 
torneys, signed7^y_an jicting' Assistant Direct or, “For the 
Director,” receipt was acknowledged of “your letter of recent 
date, 1 amfTfie attorneys were advised that under the total 
permanent disability rating made by the Board of Appeals 
January 12, 1925. compensation was payable to Dyer’s estate 
in the amount of $490 and payment would be made upon 
receipt of letters of administration. The letter further stated 
that Mrs. Dyer's claim for dependency compensation was 
under consideration and that she would be notified of the 
decision when made. It also contained the following: 

3 This statement is based upon the fact that the original decision of the 
Board on tile in the court below lias the following stamp upon it: “Received 
Jan. 19. 1925. Ins. Contact Sec. Claims Division.” The stamp appears so 
indistinct upon the photostat contained in the record on appeal as to be 
only partially legible. It is not reflected at all in the decision as printed 
in the Appendix to Appellants’ Brief, pp. 22-23. Counsel for the Appellants 
has advised us that this omission was iuadvertent. 
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You are still further advised that the insurance of 
the above captioned lapsed for nonpayment of the 
premium July 3, 1919, and. therefore, insurance is not 
payable (Ex. 3, App. 23-24). 

There i s. no ev i dence that any further action was taken by 
anyone co ncerning the insurance until more than seven years 
later on September 26, 1932 (App. 30). when Minnie Dyer 
filed a formal claim for insurance "benefits as beneficiary (Ex. 
4, App. 25-29) based on an allegation that the insured be¬ 
came totally permanently disabled “About April 1, 1920” 
(App. 26). This claim was denied by a decision of the In¬ 
surance Claims Council April 27, 1935, on the ground that 
there was no evidence of total permanent disability “for in¬ 
surance purposes, at any time while the insurance contract 
was in force” (Ex. 5, App. 29-31). William A. Dyer (one 
of the beneficiaries) was notified of this decision in a letter 
from the Director of Insurance dated May 6, 1935, and ad¬ 
vised that unless an appeal were taken to the Administrator 
of Veterans’ Affairs within a year the decision would be final 
(Ex. 6. App. 32-33). No appeal was taken, but in a letter 
dated January 27, 1939 (Ex. 7, App. 34-35) (received in the 
Veterans’ Administration the following day, App. 15), the 
claims officer of the Veterans of Foreign Wars requested on 
behalf of the insured’s sister (presumably the plaintiff Lula 
Lynch) that the claim “be reconsidered” under Section 305 
of the World War Veterans’ Act, and in a subsequent letter 
(Ex. S, App. 35-36) asked a determination of the date when 
the insured became totally permanently disabled (App. 36). 
On April 26. 1939, the Insurance Claims Council rendered a 
supplemental decision (Ex. 9. App. 37-40) that the insured 
became totally permanently disabled April 22, 1920. In a 
letter dated the day of that decision, the Director of Insur¬ 
ance advised the beneficiary William A. Dyer that the deci¬ 
sion was “to the effect that the evidence was not sufficient 
to establish entitlement to insurance under the provisions of 
Section 305. Accordingly, the claim for insurance has been 
denied” (Ex. 10. App. 41). 

The suit in the instant case was brought December 28, 1942. 
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QUESTION PRESENTED 


Whether the letter dated January 31, 1925, of the Acting 


Assistant Director “For the Director constituted a denial 
of the cl aimby the Director ending the suspensi on of t he 
limitation upon 'suit. 

SUMMARY OF ARGUMENT 

The suit was barred by the limitation provisions in Section 
19, World War Veterans’ Act. It was brought more than 
six years after th e insured ’s death?'Mav IS. 1922, arifTAHer 
- stilly 31. l93L the "ultimate date for bringing suit under that 
Section, if later than the end of the six-year period'. 

_, as ap pSHn jfis "contend. thq Tetter of Minnie Dyer’s at¬ 
torneys contained the claim sued upon and hence, under a 
prOV!so"hT"SectTon 19. effected a suspension of the limitation, 
upon its receipt by the Bureau January 3, 1925. t he suspe n- 
sion was not long enough to extend the limi tation p eriod to 
iPCllKte thSTlafe o f filing' of 'the" secon cT claim'm*193^,“jbeca use 


it was terminated by the Bureau’s letter to the attorneys of 
'J anuary 31. 1925. F or that letter contained a denial by the 
Director of the claim sued upon, within the meaning of the 
proviso. 

It was signed by an official acting for the Director and con- 
stituted a “disagreement" UjlUii WliKh suifi cOUld have been 
brought under the Section. For it contained a statement that 
insurance was not payable, and was evidently written after 
consideration of the question as to whether, as the complaint 
herein alleges in effect, the statutory provisions for revival 
and maturity of lapsed insurance were applicable. 

Moreover, it would defeat the purpose of the limitation 
statute as one of repose, if the claim allegedly contained in 
the letter of Minnie Dyer’s attorneys were to be regarded as 
having continued to be pending in the Bureau and hence to 
suspend the limitation, despite the fact that the statement 
in the Bureau’s letter of January 31, 1925, that insurance was 
not payable, especially when followed by the inaction on the 
part of both Bureau and claimant for more than seven years, 
could reasonably lead to no other conclusion than that the 
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matter had been closed. For if the limitation remained sus¬ 
pended under those circumstances, the suit could have been 
postponed indefinitely. 

ARGUMENT 

This suit was barred by the limitation provisions of Section 19, 
World War Veterans’ Act, as amended 

It is submitted that both the six-year and the one-year 
limitations u pon su it in Se ction I9~Vv orld War Veterans’ Act, 
1924, as amended, had long since pypirpd whpn this <^j. was 
brought December 28, 1942, more than twenty years after 
the insured‘s death on May IS, 1922. 

' w ThutteatlTof the insured was “the contingency upon which 
the claim is founded” within the meaning of Section 19, the 
happening of which under the terms of the Section fixed the 
accrual of “the right # * * for which the claim is made” 

and the beginning of the six-year limitation period provided 
in the Section. Cole v. United. States, 72 App. D. C. 118, 
112 F. (2d) 203, certiorari denied, 311 U. S. 647; Roskos v. 
United States, 130 F. (2d) 751. 752 (C. C. A. 3). 

Assuming, as the plaintiffs contend, that the letter of De¬ 
cember 31,1924, from the attorneys for Minnie Dyer (received 
in the Bureau January 3, 1925), constituted a claim within 
the meaning of the suspension clause in Section 19, effective 
to suspend the six-year limitation upon suit, it is submitted 
that t he letter of January 31, 1925, to the attor neys, sigi 
by the A cting As sistant Diyfpf^rAVor the Director” advi sing 
them that “insurance is not payable” was a denial of the 
claim by the Director within the meaning"!)I 1 the susp^ii siUTT 
clause, which elided ITTe sU^iehsion of that limitation; that 
the six-year limitation period, having thus been suspended 
for twenty-eight days expired June 15, 1928; i. e., six years 
and 28 days after the insured's death; and that the admin¬ 
istrative consideration of the subsequent claims, the earlier 
ol \vEich was 'filed more than seven "years"after' the denial of 
the original claim, and after July 3, 1931 (the other date 
fixed by the statute), was too late to renew suspension of the 
limitation. 
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It is submitted that the letter dated January 31, 1925, to 
the attorneys from the Acting Assistant Director, acting ex¬ 
pressly “for the Director” constituted a denial by the Director 
with in the meaning of Sec tion 19,_V)r'’gll^Tgallh eihHoTHed 111 
' tlHJ UCCorneys' letier of December 31, 1924, and created a “dis¬ 
agreement” upon which suit might have been brought. Cf. 
Bjyen v. United Stat es, 79 App. D. C.J51.142 F. (2d5TS^57^ 
V. ftWll'n, WO F. (2d""460 (C. C. A. 10). It 
informed them in terms that “insurance is not payable.” 
That it was written, moreover, after the application of Sec¬ 
tion 408, War Risk Insurance Act, or Section 305, World War 
Veterans’ Act, had been considered, is shown not only by the 
fact that revival of the insurance under one of those sections 
was the only basis upon which payment could be made, in 
view of the lapse of the insurance prior to maturity, but also 
upon the facts that after the attorneys’ letter was received 
and before the letter to them was written, the case was referred 
to the Board of Appeals for a rating of disability for compensa¬ 
tion purposes without which there could have been no revival, 
and that the decision of the Board was referred to the Insur¬ 
ance Contact Section of the Claims Division. Furthermore, 
it cannot be disputed that under the administrative practice 
then in force the Board’s rating of no compensable disability 
from discharge precluded an allowance of the claim under 
Sections 408 or 305, supra, since it eliminated the first con¬ 
dition for revival under either Section. 

The inaction on the claimants’ part for more than seven 
years after the letter in question was received by her attorneys 
could only lead the Bureau to believe that the claim had been 
abandoned. Moreover, the inaction of the Bureau and the 
action of the claimant in filing a new claim were plainly in¬ 
consistent with any reasonable belief on her part that the 
Bureau was still considering her original claim. To hold that 
under these circumstances the filing of a new claim and con¬ 
sideration thereof by the Bureau lifted the bar of the statute 
after it had fallen would, we submit, defeat the purpose of 
the statute which, as stated in United States v. Towery, 306 
U. S. 324, 330, was “undoubtedly intended as one of repose,” 
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since under such a rule the claimant could have postponed 
the suit indefinitely. Burns v. United States, 101 F. ;(2d) 
83 (C. C. A. 2); Neely v. United States, 115 F. (2d) 448 
(C. C. A. 4). Cf. Roskos v. United States, 130 F. (2d) 751, 
753 (C. C. A. 3); Simmons v. United, 110 F. (2d) 296; on 
rehearing, 111 F. (2d) 618 (C. C. A. 4); Ball v. United States, 
101 F. (2d) 272 (C. C. A. 6); Sullivan v. United States, 116 
F. (2d) 576 (C. C. A. 6); United States v. Kelley, 110 F. (2d) 
922 (C. C. A. 8), certiorari denied, 311 U. S. 669; Stulce v. 
United States, 128 F. (2d) 327 (C. C. A. 8); Jenkins v. United 
States, 86 F. (2d) 123 (C. C. A. 5), certiorari denied, 300 U. S. 
675; Dowell ..v. United States, 86 F. (2d) 120 (C. C. A. 5). 
The doctrine of continuing negotiations as to a claim, applied 
in the Rosario and Morris decisions, relied on by the appellants 
(Br. 11) is plainly inapplicable here. 

CONCLUSION 

For the reasons stated it is respectfully submitted that the 
judgment below should be affirmed. 

Edward M. Cxjbran, 

United States Attorney. 

John F. Sonnett, 

Assistant Attorney General. 

Wilbur C. Pickett, 

Special Assistant to the Attorney General. 

Fendall Marbury, 

Attorney, Department of Justice. 

November 1945. 
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